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S it therefore more ſubject to 
appoſition, becauſe what was E 
before private, is now expoſed + 
to publick uſe? Or rather ſhall not 
his ingenuous diſpoſition be, if not 7 


applauded, yet at leaſt acquited, 


that for common benefit offers him- - Y 
ſelf, his expence of care and cha 32 


to a generall accepration ? 
A 3 


75 the Reader. 


What is but even now offered 
to view, or that ' whereof there is 
only a preſent notion, may truly be 
called New: And therefore this 
Treatiſe, though formerly thus 
compoſed, and ſo imprinted for 

the Authors ſole uſe and delight, 
as to the World is neverthelcſle | 
now an Infant, tender, ap: for all 
impreſſions of Frowns or Affecti- 
on. Let it not periſh in your 
hand, whoſe help it implores, whoſe 
advantage is the cauſe of its birth, 
is lite of its being. * 

Although it affects an acute corſk 
ciſe expreſſion, of what - was for- 
merly in'a more copious ſtyle de- 
ivered, yet ſo juſt is it to it ſelt, 
the Author and all, that what's ma- 
teriall, remains nothing obſcured or 
impeached.. | 

The Definitions, Diviſiors, Ex- 


planarions, Examples of Lay tem- 
| : pered, 


Jo the Reader. 3 
dered, improved by Equity and 
onſcience, make a complear Diſ- 
ourſe, the practiſe cauſeth, con- 
inueth à perfect Weal-publick, 4 
ecure Government: And by how 
nuch former times were in this 
nore chaſte and curious, ſo much 
more valuable is this Work, more 
happy the uſe and application. | 
= To oppoſe or diſpute Maxims 
and Principles is not the wiſeſt la- 
Wbour; ſo to commend what is 
known Excellent, is to gild Gold, 

2 fruitleſſe and frivolous endevour. 
The name of the Book proclaims 
its own eſteem, whereto nevertbe- 
leſſe the venerable approbation of 
men, famous for their knowledge 
and experience in the Lawes of 
England, is no ſmall addition of 
worth and reputation. An expre(- 
fron of what's well intended, iſſues 
with the greater confidence; and 


A what” 8 


To the Reader. 
hat's well accepted, needs no 
logy - The Senſe of the one; 
the Hopes of the other produce 


That an Epiſtle to Book, is of 
Courteſie, not of Neceſſity. 


Barement of the Writ, 
in what caſe the Tenant 
cannot do it. 

Hio moritur cum perſona. 
Acceſſory, ſhall not anſwer be- 
fore the Principall. 

Age. 

Annuity, Writ of Entry lies not 
thereof, 

Difference between Annuity 
and a Rent. 

\pportionment ſhall not be of a 
Rent againſt the AR of the 
party. | 

\rrornment, it enureth accor- 
ding to the grant. 

Baſtard, what. | 

Baſtardie ſhall be certified by the 

Ordinary. 

Challenge to what number of 

Jurors it ſhall be admitted. 
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Cha trels, in what caſe the Heir 


„ TERS 4 all have them, 
" S wa * 


Arte forfejted by Outlaw- 
Ty. 2. "PH — | 
_ Concord, and Contract, what. 


Conditi on that the 8 2 _ 


Eck jen, is void, 


gence, what. 4 a1 Se 
£268 their names or — 


dickions cannot be altered but 
by act of Parliament. 

Cuſtome generall is common 
Law. 

Particular Cuſtoms ſhall be 

; tried by Jury. 

Dammages, in what caſes they 
ſhall be recovered. 

Pn may be made by the 


Die, if it die in pound 
overt, is the loſſe of the 


owner. 
It ougbt not to be made 


for a debt due by Obli- 
gation, 
For what it may be make, 
Dower, when, at what age: 
She ſowes the land and 
dies, her Executors ſhall 
- have the Corn, 
She ſhall recover dammages 
in a Writ of Dower, 
It ſhall be of a poſſeſſion in 
Law. 


The Table. 


uit, what. 
communicate perſon mall. 
aintain no Action. | 

cutors not chargeable for a 

reſpaſſe of the Teſtators. 

May pay which debt (of 
two due by Obligation) 
they will firſt. 

When chargeable of their 
own goods, 

They muſt not account 
before the Ordinarie , 
contrary ro the Com- 
mon Law, 

xpoſition of the words At the 
Common Law. 
aire, ſale there alters the pro- 
perty. 
eoffment without conſidera- 
tion is to the ule of the 
Feoffor. 
ine; Nonclaime in five years 
barres the right of a ſtran- 
per. 
awks and Herons  Egyes be- 
long to the owner of the 
ground, | 
Heir, in ſome caſes ſhall have 
Chartels, 
The: King canodt n 
- A 7 
Heretiqu „ 3 
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Infant ſhall not be 3 for 

waſte done by a ſtrang | 
Sale of land by him i is babe 
able, 

Joyntenancy is not altered by a 
deviſe, 

Joyntenant cannot recover 
money derained by his 
companion, 

Judgement is given at the Com- 
mon Law, as the matter is 
pleaded and tried; in the Civil 
and Canon Law, as it is plead- 
ed and proved. 

He that hath it firſt for a debt 
ſhall be ſt ſatisfied. 


Iſſoes loft by Tenant for life 


chargeabie upon bim in re- 
verſion. 


Jury ſhall not determine of a 


general! Cuſtome. 
They ſhall” trie particular 
— 
King, his oath at Coronation, 
Diſſeiſe, nor be diſ- 


A ſeiled. 
He can Give or take Free- 
not ] bold, but by matter 
of Record. 
Make an Heir, 
Lay eternall what, and bow diſ- 
covered. 
Of Nature, what. 


Ot God, Moral and Judicial. 
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Of Man, whence derived, the 
properties thereof. 
Of England, the ground 
thereof. 


1 


Of Reaſon, primary, ſecun- 
dary. 
wyers in what caſes they may 
not be of Counſell. 
and, to whom it ſhall deſcend, 
Legacies are to be recovered in 
the Spiritual Court, 


| 
| 
| 
| 
1 
| 
ivery in one County paſſeth not | : 
| 
| 


10 
land in another County, 20 
It ought to be made upon 
a every Feoffment. 23 
Marriage ſhall be certified by the 
Ordinary. 
laxims are to be taken for 
Law. 
The judges ſhall determine 
what arg Maxims. 
Difference berween Maxims 
and common Law. 
Nondlaim in five years after a 


x 6 
8 
Eine leyyed, barres the right | 2F | 


ofa ſtranger. : 
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Obligation cannot be ayoided by } . 
a nude avertment. 1 
Ordinary is to certi ie in cafe of 
Baſtardy. 
Executors muſt not account 
be fore him contrary to the 
Common Law. 
Overt pound, wbat it is. 
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Outlawed perſons goods belong 
to the King. 
Preſcription makes no right. 
Preſentation to a Church is Aſ- 
ſets, 
Principal muſt anſwer before 
the Acceſſory. 
Prohibition, 4a ir lieth. 
Property, is not of fere nature, 
Alrered by ſale in Fair or 
Market overt, 
Reaſon, what, 
Recovery, the form thereof. 
Relief, made certain by Magna 
Charts, cap. 2, 
What is payable by an heir 
in Socage. 
rin, with the par- 
ticular eſtate. 
Rent extinguiſhed, how. 
Robbery, what 
Statute made againſt the Law of 
Godis void. 
By whom, and when made. 
Synderiſis, what. 
Tenant by Curteſie of a Rent. 
Of an Advon ſon. 
Treſpaſſor, by commanding a 
— to be done. 
Tythes and Offerings belong to 
Spiritual juriſdictioun. 
Title, the eldeſt ſhall be _ | 
| They. - 5 


* We | 
WY n a 8 22 * 9 A $4. a . $ 
þ 5 he. S N _— IH * 0 9 "OT fe Ps. Sia 9 r * ü 
5 * R * 5 2 N wo 9 5 5 y i . * N . 1 OY ꝗ— 
* 2 | ws - 3 . e 25 
| . 
4 g x | 
4 * 
ö h ” 


illein, the Lord ſhall have the 
land by him purcbaſed. 

Leſſee for years ſhall have 
the whole property of his 
eſtate. 

Alienation by bim made 
be fore ſeiſure is good. 

es bar red in divers caſes. 
lary ; property of goods alte- 
red thereby. 
ager of Law may be in an 
| aRion of debt upon a Con- 
tract. = 
Vard, at what age, how long, 
arranty collaterall harres. 
aſte, what. 

Treble dammages ſhall be 
recovered. | 

Done by Tenant in tail af- 
ter poſſibility is diſpu- 
niſnable. 

It done by enemies, Tenant 
for life ſhall not be pu- 
niſhed; 
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S* Gerinans Book © 
ee 2 

he Grounds of the Laws%f 
England and of Conſcience. 
OR, 
An Exact Abridgment of that 
Exquiſite Treatiſe called _ 


Doctor and Student. 


of four Laws, The Law Eternal, 


Jvines treat, in maner following; 
[| d The Law of Nature of reaſonable . 


Creatures, oꝛ the Law of Kealon, 


The Law of God, and the Law of Man; upon 


wee of which Laws, viz. The Law Eternal, 
The Luv ol Niture, and The Law of Gad, all 


209d, Laws, and conſeqnently the Na ws of 
:ngland malt nerds 1 1 


car. 
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CA. 1. 


| To- reaſon of the wildom of God, moving all 
things by wildom made to a good end, is 
called the Law Ercrnall. This was the firf 
Law, and all other Laws are deribed of it 
Inſomuch that everp man that hath right and 
title to that he hath righteouſlp, bath it of the 
rightwiſe Judgement of the firft Reaſon, which 
e Law Eternall. And ic is this Law 
af is weitterr of Prov.” 8. Per me Reges reg- 
10 nant, & legum conditores juſta diſcernunr and 
6 although, Quæ Dei ſunt nemo ſcit niſi Spiritus 
Pl Dei, pet ſo much hereof as is neteſſarp fo? us 
= - to know, is ſhewed us bp God thzee wapes 8 
Fil biz. bp natural reaſon, and then it is called 
{4 the Law of Nature: bpbeavenip revelation, 
| and then it ig calied the Law of God: and by? 
79 the oꝛder of a ꝛinte, and then it is called the 
an Law of Man: which thzee Laws having ſeve 


i talled in God one Law Eternal. 

= | car, II. 

il Te Law of Nature, at. is a Law weitten in 
il the beart of everp Man, Cheiſftan and Infi- 
i! dell, reaching them by the natural light of un. 


4 derſtanding, what is to be done, what to 
1 be fled in the courſe of this life: which Law 
being wetten in the heart, is never change⸗ 


able by viberſicp of plate oe time, e, a 


rall names, as thep be ſhewed unto Man, ares 


L I Bo I, 


be obſcured by fin and evill ciiſtom, wherefees 
he Law of man was neceſſarp to add here⸗ 
into. Xgainft this Law anp Pzeſctjprion, 
Statute, oz Cuſtom is votd ; And all other 
La ws, aſwell the Law of God, (as to the aus 
of Pan) as others be grounded hereupon. 
This Law expound? the generall rules of 
the Lawof Man, and reſtrains them if thep be 
not conſonant unto it: It teacheth that good 
s to be loved, evill to be fled; That thou 
Malt do as thou wouldeſt another ſhould ds to 
Ithee; A hat we do nothing againſt truth; Chat 
a man live peaceablp with otherg; That 
Auttite is to be done to eberp man, weng to 
none And it ſuffereth many things, Is to res 
=Epell (ozce wich fozce, To defend himſelf and 
ts goods ag ainſt an unlawfull power. In 
that the Law wherebp all things were in 
common ts changed, it was manifeſt that it 
wag never the Law of Nature, but uſed 
*Zonulp fo: the neteſſttp of the time, foz the 
'ZZLaw of Nature, as abuvplaid, is unchange- 
able. * | 
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Ca. LEE 


E Te Lawof God, fs given bp revelation tv 
creatures reaſonable, ſhewing us the will 
of God, willing us to do a thing, oz not to pg 
it, foꝛ obtaining «felicitp gtetnall, ſuch be ths 
Laws of che old and new Teſtament called 
Maozalg: ButLawes ſhewed bp revelation 
of God, foz tha palificall rule of the people ral» 
[ed Jydiciafs, arg excluded bp the words ef 
6 obraining 


L vil; I. 


obtaining felfcity eternal. Ind Laws made 
by man are ſometimes called the Law of G ad; i 
Fs when thep take their peincipall ground 
upon theLaw of God, and are made fo2 con- 
ſervation oꝛ declaration of the faith, as divers 
Laws, Canons, and alſo divers Laws made 
bp the common people ſometimes do. But 
all Canon Laws are not the Law of God, 
Foz ſome of them are made foz the political 
government of rhe people. There are four 
reaſons why this Law was neceſſarp, beſides |; 
the law of Keaſon', and the Liw of Wan: 
1. Becauſe man is ozdafned to felicity ctet- 
nall,and this directeth him to that end 2. We: 
pri Mane Law is mand times untert ain, sp 
19 fy reaſon of the uncertaintp of mens judgments , 
i 3. Becauſe it belongeth to perfection, that 
get Aſs be well ozdered inwardlp allo, where 9 
man omp makes laws of out ward things: 
4. It would hurt the Tommon- wealth, that wo 
the Law of man ſhould puniſh all offences, as 
fs of contraſts which be ſuffered foꝛ the Cool 
mon-wealth, though manp offences riſe there⸗ ; 
by, then to the intent no evill would be unpu⸗ 
niſhed, this Law was neceſlarp. 1 
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CAP, IV. 


T 2! Law of Mag, o Law poſitive, is deri 
bed as neceCary and pzobablp following | 
of the Law of Keaſon, and of the Law of 
God, and in everp Law of man well made, 
is ſome what of the Law of Keaſon, and of the 


Law of God. That ſuch Law ve righteous ,t wo 
things 
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ings be neceflarp; Wiſdom to judge of 
e convenience, and authozitp; foz Lex is 
ved of Lig are, which the ſentence of a wiſe” 
an without autbozitpdoth not. Theſe pz» : 
rties be required in it, if if be a good Law, 
That it be honeſt, right, rigbt wiſe, poſſt- 
, convenient foz the placs and time, neteſſa⸗ 
| pzofftable, manifeſt, not mixen with pet- 
te wealth, but made altogether foz the Com- 
n-wealth. The Laws of c an, not contra- 
to the Law of God, noz of Realon, muſt be 
eerved in the Law of the ſoul, and he that 
ZWſpiſeth them reſiſteth God. And where, foz 
at evill men fozbear to offend foz fear of 
in, the Law of God commandeth, that rhe 
eople ſhall take awap evill from amongſt 
emſelbes, whereupon pains are with con- 
nfencp ozdatned; theſe ate a confozmitp to 
Je Law of God, but pet not ſo, but that other 
ins might be ozdained, ſianding the firſt 
inciples: This therefoze is moſt commonly 
* ZWÞlled the Law of man, 


1 
— — 


„ . 


De Law of England is moze ſpeciallyp 
grounded by the Student of the ſame 
aws, upon ſir principles, viz. The Law of 
eaſon, The Law of God, General Cu- 


F nes“ Maximes, Particular Cuſtomes, and 
or fatutes. 


ae, C When anp thing is grounded upon the 


aw of Mature, the reaſoning in the Laws 
England ig not what the Law of Nature 
W 3 will 


L 1s. 1. 


Will, but thep ſap, thar Reaſon Will that ruch 
a thin be, oꝛ that ſuch a thing ts againſt rea⸗ 
ſon. his Law of Reaſon is divided into the 
Law of Reaſon pzimary and ſecunvary : By 
"tbe Law of Keaſon pe(marp are pzobibited 
-/ HMorder, Werjurp, Deceipt, Weeaking the 
pe⸗ate, at. and bp the ſame it is lawfull to 
77 [ fend Himſelf againſt an unlawfull power, ſo 
FA; p due tirtumſtantes. The Law of Keaz 
F fon ſetundary is again dibided into ſetundarp 
1 general, and ſecunvarp particular: Generali 
18 grounded on the general Law of pzopertp , 
by which b?anch Diſſeiſins, Treſpaſſe in 
lands and goods, UBeſcoug, T heft, unlawfull FR 
detaining another mans goods, dt. are peohi- Xx 
bited by the Laws of England: and by the M1 
1 fame Law ſatisfaction is given foz treſpaſſe, +1 
* 25 ö and teſtitution muſt be made of goods detail- 7725 
W ned, debts paid, covenants fulfilled, at. and 
Lens, {//-vecaule Difſetlins, ec. bad not been known, 
; ik the Law ofpzopertp had not been, therefoꝛe 
| Mu all things derived 2 reaſon out of the ald 
| Law of pzopertp, be called the Law of reaſon 
letundarp generall, foz the Law of property 
is generallp held in all cibill Countries. Se- 
cundarp particular, is the Law derived upsn 
T uſtoms general oꝛ particular, Warimeg and 
1 of this particular Bealm, and is 
called, becauſe the reaſon is derived of a 
Law that is oniphotven foz Law here : Foz 
example; by a Lawof Cuſtom in England, if 
{<p - 4A man take a Diſtreſſe lawfully, he map put 
4b in Pound obsort , there to remain till he 
e, be ſatisfied of that be diſtrained foz, then if 
4 des bealls die den foz want of meat, 1 it 
b 


. 


he demanded at whoſe perill it is, the Law of 

eaſon will at the peril of the owner, foz that 

here was no default in him that diffrained, / / 

All birds, fo wies, wilde beaſts of the foreſt | == 
and warren, et. feræ naturz are extepted ang 
by the Laws of England „out of thr gene 
rail Law of property: But Perons and 
Dawhes egges belong to the owner of the 

round. 


| CAR, VI. 


oh: declaration that the Law of God is a 

ground of the Law of England: At is inqui- 
red in manp Courts of this Realm, whether 
anp hold optntons againſt the Faith, at. Alſo / 


anp generall Cuſtom — — As 
gainſt the Law of God, that nd almes 
= ſhould be giben, were void, and pet the Sta⸗ 


tute of 23 E. 3. againſt almes to be given to 
pvaliant beggers is good, foz it obſerves the in- 
tent of the Law of God. Alſo he that is ate 
turſed ſhall maintain no action in the Binas 
Courts (except in few caſes ) ſo that the ex- 
 communitation be certified under the ſeal of 
the Oꝛdinarp. The Law of England atſo by 
 authszitp of this ground admitteth the fpiri- 
tuall juriſdiction of diſmes and offerings. 
And in manp caſeg the Bingg Judges muſt 
judge after the Law Eccleſiaſticall ; Is if a 
weilt of Right of ward be bzought of rhe bo- 
d, t. and the Tenant confeſſing the tenurs 
and nonage of the inkant ſaith, that he was 
marrpen in the life of his Jnceſter, 6c. 
DS 4 whereupon 
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w hereupon«thep are at iſſue, and the Jurp 
g pe their verdict at large, that the Infant 
was maArrped in the time of his Anceſtoz, but 
that his wife libing the Ancefloz ſued a di⸗ 
vozce, whereupon a ſentence of divoꝛce was 
given, and that thereupoy there ſued an 2X Þ- 
pe al, which pet dependeth indiſcuſſed, and pzap 
The adbice or the Court, whether the Infant 
hall be ſaid marryed oz not, banging the 
Appeal; In this caſe a Judgement condirt- 
onaill Mail be given, ac. So in other caſes. ® 
And the Eccleſiaflical Judges alſo muſt in | 
,, _ , manpcaſrs give theirſentence attoꝛding to the 
Aas of the Healm; as if two Jopntrnants 
ben gooJ8, aur one ofthem Deviſeth his part 
/- 22r0 J. and maheth his companion his Exetcutoz 
and dies, and now A. ſueth fo? his legatp in 
- the Spiritual Tpurt, thep ought to adjudge 
the deviſe Void, becauſe by the Common Law 
the part arcrues to the @urvivoz : So if one 
outlawed deviſeth his goods and dieth, and 
the Ring ſeiſeth the goodg, and gibeth them 
again tothe Erecutoz, and now the Legatoꝛp 
ſueg à Citation in the Spiritual Court a- 
gainſt the & recuto? , to habe execution of this 
 Legarcp, thep muſt accozding to the Common 
L aw-avjudge the deviſe void, and pet in their 
Lawthere is no ſuch foꝛfeiture of goods by 
Dutlaw?y, | 
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"He Generall Cuſtomes of the Realm, be pꝛa⸗ 
perly called the Common Ka w, and it is 
wa pes determined by the Judges, and not 
) Jurp, whether there be anp ſuch Gene⸗ 
II Cuſtome oꝛ not. Theſe ann the Maxims 
dhereon moſt part of the Lam of this Realm 
pendeth take their effect bp the old Cu- 
dme of the Realm, and the Bing at his 
,oronation raketh a ſolemn Math, That he ..-- 
all cauſe all rhe Cuſtomes et his Realm to | 
> obſerved, _ F.02 examples of general Cu⸗ 
dms: { Generali CTutiome is the ground of _ 3 
je Courts of Chancerp, Kings Bent 
om mon Pleas, and Exchequer, which be 
Courrs of Heco?D,and none map lit as Judges 
M anp of theſe Courts but by the Kings Let⸗ 
ts Patents. So is it of baſe courts, ag 
Tounty court, Sheriffes Tvzne, Court ba- 
on, and court of Pppouders which is incident 
o every F air and Market, which Cuſlom is 
f ſuch authoꝛtt y, that the names noꝛ jurildt - 
fon of the laid Courts cannot be altered , = 
ut by Act of Parliament. C By this Ge- fot, CL 
eral iCuſtome, no man ſhali be impaiſoned, 7 * 
iſletied oz otherwiſe deftroped, but he ber 
ut to anſwer by the Laws of the Land.. 
which is confirmed by! Magna Charta cap, a6. | 
[ Likewiſe all men, ſmall and great, ball 
o and receive Juſtice in the Kings Courts, W 
which is confirmed by the Statute Marl. 
ap. 1. C dif the eldeſt ſon onlp ſpall _ , , = 
inherit 1 1. 1 


= 


"i * 2 N 1 


enen. 

inhertt: 2 g there be no ſons, all the daughters, 
{v of üiſters and other atnſwomen, foz default 
of ſon daugbter, bzother, and ſiſter, the next of 
kin of the whole bloud, how manp degrees 
fever he be off, and if there be no beir, the 
- Land ſhall eſcheat to the Lozd of whom, ec. 
Land ſhall never deſcend from the ſon to 
the father, oꝛ other Anceſtoꝛ in the right line, 
bir rather elchear. C If an Alien habe a ſont 

7 .. thatis an Alien, and now is made Denizen, 

und tath another ſon, and purchaſethland and 

dies, the poungeſſ ſhall inherit: So note this 
- Differech krom the caſe where the elder brother 
Is att ainted in the life of his fatber, bur if tbe wc 
A lien had purchaſed land befoze his indeniza- 
tion, the ſon boꝛn after ſgould not babe inen | 
ted that, but the E; ing ſhould have had it. Pio” It 
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note, the Bing map make a Oenjzen bp 1% 
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Letters Patents, but not an Meir, but by A 

of Parliament, becauſe this ſhould be pꝛejudi-· 
rtall to him that is Heir, ez- the Lozd „ fi 
& cheat. ¶ The eldeſt ſhall inberit the midd e 
bzother. C Land deſcends on the part of the 8 
father, if the ſon die without iſſue the dite 
Mall bs to the hetrg on the part of the father 
A m it the father purchaſed the land, rben 1 
default of ſuch heirg, to the Hetrs on tbe part of] 

the fathers mother, but by no means to th. 
beirs on the part of the ſons mother, but ſpall 
rather eſtheat, but if the ſon had purchaſed the 
land, other wile it is. ¶ If the ſon purchaſe 

and die without iſſue, the diſrent Wall be to] 

the uncle, and not ts the father, but if the fa 

ther at any time after habe another child by 

the lame vaife; be hall enter upon the "_ 

a 
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heir to the brother. (B. So where a daugh» 
entreth as heir, s now a (on ts bozne, but 
3 is to be utiderſtoon oni of Dilt ents, 3 not 
pPurchaſes, foꝛ if the daughter enter as next 
where the mother aſſents to a Ka biſhe, oz 
a Condition bzoken,o? ints a Perqutũte of a 


lein which ſhe hath by Diſtent, though a (fon 
poꝛn after, the daughter Wal retain the land: 


oof a remainder. ¶ By the Cuſlom of the 


alm the child bozn befoze marriage is 
ard, and (yall not inberit. C Goods and 
hattels ſhall go to tbe Ex ecntoꝛzs ozdinarp, 


WT pninifrato:, and not to the Deir, ¶ The 


band ſpall have ail Chattels perſonals that 
Wife had at the time of their eſpouſalg, oe 


er, and Thattels reals if he ſurvive his 
"Wife, oz alien them in his life time, oz elſe tbeg 
all remain to the wife (f (ſhe ſurvive, but 


rlonals goto the Exetutoꝛs of the hug band. 


© T be husband al be Tenant by the Cour- 

Mie of a poſſeſſion in fair, of the whole land of 

e wife, at Te wife ſhail be Tenant in 
wer of a poſefſion in falt oꝛ law, ot the bir 


Dart of the land of ber hudvand, ac. ſo the be 
I the age of nine pears oz abube at the death 


F ber husband, though the husband be under 
ine, Vet. N. B. fol. 7 that if the husband be 
dt vij. yearg of age, the wife ſhall not be in⸗ 
owed though ſhe be nine. ¶ Atter the death 
Tenant bp Bnights ſervice, the Lozd ſhall 
ave the ward and marriage of his heir with⸗ 
age till xxi. but if the heir be of full age, he 
Pall onlp pap relief, which was uncertain 
if the Statute of Magna Cart. cap, 2. 
ut therebp fox everp whole Bnights fee 
c 


LYS; A 


it is C. s whole Barony C. marks, wha} 
Earldom C lt and foafter the rate: If th 
heir be a woman and within x iii. at the deat} 
of the Ariceſioz, by the Common Law c 
ſhould habe been in ward til ritii. but by Wel 
I. cap: 2. ſbe (hall now be in ward in (uchcaſ 
till xt but if Ve be xiiii. oz abobe ar th 
death of the Anceſioz, ſhe ſhail be out 
ward, and then (hail pap reliefonlp. C Th 
beir in Socage Within ftitt. at the dea 
of hig Anceftoz, His next friend to whom th 
land map not delcend, ſhall habe the wardſhß 
of his bod p arid lands, till xiiſi. and then 
map enter, and at his age of xri. pears th 
Gardian ſhall accompt to him foz the pzofft! ; 
thereof received. ¶¶ The heir in Sorage ſha 
Foz his relief double his rent the pear follow. 2 
ing the death of his Anceſtoz, whith relief . 
muſt pap, though he be within age at th 
death of bis Ancefioz. C A Freehold paſlet 
not bp fe offinent, gift oz teaſe without lib? 
r: Wut bp lurrender, partition oz exthang 
it paſſeth without livery. C 2 Devi 
of land bp will is void, ( See now the Stat ; 
of 32 H. $.) but good of a uſe. Alſo it is goo 4 — 
in London of land by the Cuſtom, if it be in 
tolled. ¶ Aleale fo? pears is but a Cbattel 1 
And therefoze paſſeth without liverp: bel 
mwiſe it is of a leaſe fo? life, foz that is“ 
1 * LSE) Freehold. C A man map diſtrain fo? : 
1 rent ſervice of common right, ſo foꝛ a rent re. 


ſerved on a gift -in tail, leaſe fo life, pears, 
Ty ＋ 4 at will, and the beaſts of his Tenant a 
I 7 us don as they come on the land, but not of ! | 
[| FA /aranger till thep have been levant * 
ryan 


4A EI. I. 
ant there, Foz debt, attompt, treſpaſſe, re- 
Nrations, gc. a man map not diſtrain C All 
ies jopned between partp and party in _ 
urts of Kecozd (ercept fe m) ſhall be tryed, 
rti. Ia wfuilmen of the Uiſne, ac. of no afft- 
y to the party; In Courts not of Berozd, 
Country court. Caurt Baron, Pundzed, ace 
oath of the parties, and not otherwi:e, un. 
ſe by aſſent it be trped by the bomage. Note 
at Lo2ds, Barons, and Peers of the Kealm, 
> erempted out of ſuch trialg : bur if thep 
Il vojuntarilp be ſwoꝛn it is no erroꝛ: Allo 
thep will thep map have a UWirir out of 
Thancerp to the @heriffe, ro pꝛohibit him 
fmpanell them. And thele ſaid Tuſtomes 
not be pꝛovbed by reaſon; alchough thep be 
ſonable, which with the old Cuſſome of 
 Healm is ſuffictent authozity foz them in 
rLaw. But pet a Statute made againſt 
b a general Cuſtome is good, becauſe rheſe 
ſtomes be not meerip the L:w of Keaſon, 
The Law of pꝛoperty map alſo be put un- 
this ground, foz it is a Law of Caſtome 
not of Keaſon, | 


3 


He Maximes have alwapes been taken fo; 
Law in this Kealm, which is ſuch autho- 
ꝓ unto them, that there need no reaſon be 
gned fox them, foz thep map not be dent⸗ 
& Which is a Marime, which not, (Pail 
Da pes be determined by the Judges, ann 
t by vil, men; Al taſes like them, and ne⸗ 
| ceſſariiP 


L I B. I. 
teſlarily following of them, are to be reduced 
Law, which rhat they map the moze con 
| 1 mentix be applped to them, moſt tonunon 
Cc ſome reaſons are aſſigned fo? the Maxime 
The Generall Cuſtom of the-Kealm ig t 
woarrant foz there Maximes, as it is for ti 
- =» Generall Cuſtomes : and the difference h 
tween Generall Cuſfomes and the Marini 
15 LE the k alf 10 l kane Eno wn 
the 


Uh 


— ding Examples of 3 CI at | 
W br nights ſervice. ien 
tram Socage. C Tenure by Talſle gu 
nights ae. but he holdeth not | 
OY? Tenure bp xx. s. to the Gard of 
ef aſtle js Hocage. G Þ Diſcent tolleth i! 
Entry. C Peeſtription makes na tight if 
land ( Df Kerit and peofit Appꝛender g 
2 ok tand it maketh a Right. C Limitation 2 
4 | pzefcription generally taken is from the tim 
\ that no mans minde runs. to the rontrl 
Ip. C Alligneg map be made of lands gib 
'P in kee, foz lite, v2 Pears, though Allignes 
Wi 7; 22 not mentioned: lo of a Bent ; contrary of 
* © Warranty, and of a Covenant. C A Co 
1 „dition to avoid a x ay ag cannot be plead! 
without Deed, but to avoid a Chatrell 
* map. C Beleaſe o2 Confirmation by bi 
Lf that at that time hath norigbt is void, thou 
= a Right come to him att er, except it be wil 
z __ _ Warranty, fe; then it barreth of all the 1g 
F 4 55 „that he ſpall have after the Warranty ma? 
1 e. AC T 8igbt oz title of actiqu that onig 5 
2. p 
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ch in action cannot be granted but to the 

r-Tenant, oz to him that hath rhe reverſfon 

remaindet of the Land. C In an afttion of 

bt upon a contract, the Defendant map 

age bis Law, otherwiſe it is upon a leaſe 

peng, oz ar will, C If an Exigent in 

ſe of Felony be awarned, the jartrp hath 

prebp fozthwith foꝛfeited his goods to tre 

ma: C I the ſon be attainted in the life 

the father and purchaſe his pardon, and 

w the father dieth, the land (ball eſche at to 

> Lo2d of the Fee, though there be a pounger 

ther, foz rhe bloud is cozrupt, and the fa- 

dieth without heir tniaw. ¶ If an Ab- 

o Mꝛioꝛ alten the lands of his bouſe and 

though his ſucreſſoꝛ have right he map 

enter, but is put to big action C It a 

ein purchaſe lands, and his Lozd enter, 

Hall habe the land ag his own, but if the 

lain alien bf oze the entrꝝ of the Lozd, the 

nation is good. Like Law of goods. 

If a man ſteal goods to the value of git d. 

abobe, it is felonp, and be (hall die foz it ; 

ander ri. d. it ts Pettp Larceny, and he 

UE not die, but be otherwiſe puniſhed at the 

cretion of the Juftices : but how little ſo- 
er is taken from a mans perſon felontouſlp | © . 
Kobberp, and the partp ſhall die foz it.. = 
De that is arrained upon an indictment of 4 
lonp, ſhall be admitted in favoꝛ of life to 

llenge 36. Yurszg peremptoꝛilp, (vide ore 

t. 25 H. 8. cap. 13.) but if he challenge above, 

Law taketh bim as one that retuſeth the 
w, becauſe he bath refuſed thzee whole 
Iqueſlg, and thereſoꝛe he ſpail die, but — 
| cauſe 
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tra uſe he map challenge as manp as he pleaſes 
Such peremptoep challenge ſhall not be ads 
b "A ed in an Appeal, becauſe it is at the ci 
of re party. ¶ The land of eberp man ts 
in Law intloſed from others, though it li 
An the open field, and the WMrit of Treſpaſl 
ſhail be rum clauſum fregir, C Kents,Com 
OE of paſture, Turbarp, KReverſions, Ke: 
-. maindersg, ac which lie nor in manual occtipa 
--- — = on, map not be granted without Dee 
AC Fe thartecovererh-vevr-or” dammages b 
au action, wherein a Capias lap in the Jy 
teſſe, map within the pear habe a Capias ad/c 
* tisfacrendum, ot berwiſe he muſt take a Fieri fa 
cis, oz Elegit within the pear; oz a Scat 
Faria: after the pear, oz within if be wills 
24 CA Keleaſe oꝛ Confitmation to him, cba 
fat that time hath nothing in the land, gt. 
£ . 77 ercept to vouchee, ct C The Aim 
no fete no man, ne be difſetſed, nor hav! 
a reverſion oz reminder Puld out of hin 
Po Freehotd map be g'ven to the Bing 
nue derived from him, but by matter of Kero?d? 
C Sometimes no man ſponid have a UIrir 
Right, but bp ſpecial ſuit to the Ring, anl 
foz a fine to be made in the Chancerp fo: it 
but theſe Maxims are changed by Mag. Cbar 
cap. 18. Nulli negabimus, nulli vendemus rt 
ctum vel Juſticiam. ¶ The Pꝛoceſſe in action 
real and — a are to be referred hither; 
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Iles doubted werber thep be onelp 
Maxims,02 grounded upan the Law of Rea- 
(De that commandeth the treſpalle, is 
T reſpaſſoz. The Acteſſarp ſhall not be 

t to anſwer befoze the Peintipall. C AE 

| 3 bbor had batighi a thing that had come 

the uſe of the houſe, and died, his ſutt eſſoz 
uld be charged ¶ Me that bath che poſſeſſi- 
of lande, rough bp difſeifin , hath right 
ainſt all men, but him that bath the very 
bt. (It an. action reall be brought as 
inſt him that hath nothing in the thing de⸗ 
znded, the weit ſhall abate. ( The alie⸗ 
tion of the Tenant hanging the WMrit, voz 

$ encrp into Beligton, oz if he be mane a 
night, oꝛ being a woman take an husband, 
Lil not abate the Writ, C It land and 
kt iſſuing out of the fame tome into one 
ans hands of like eſtate and ſuretp ok 

le, the rent is an If land delcend 
him that hath a fozrfier right, be (hall he 

mitt ed to bis better title, if te wil. CUE 

Do titles concur, the eldeſt hall be pꝛeferred. 

A man ſhall peeld dammages foz tbe hurt 

bis beaſts in his neighbours ground, thaugh 

knew not they were there, ¶ If aDeman- 
nt oz Blaintiffe enter into the thing de⸗ 
anded hanging his Writ, the Writ ſpall 
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PArticular Cuſtoms not being againſt the 
Law offcaſon, noz of God, although a: 
ga inſt the Common Law, are helden fo: Law, 
and if it riſe in iſſue, whether there be anp ſuch 
Particular Cuſtom oz not, it ſhall be tried by 
Aurp,and not bp the Judges: except the Cuſton 
be of recoꝛd in the ſame Court. Examples 0! 
Particular Tuftoms. L WBy a Cuſtom ir 
Kent calicd Gaveikinde, all the brethzen inhe 
rit together, as fifters at the Common Ta 
( Bp a Cuſtom in Nottingham called Bo 
£4 rough-engliſh, the poungeſt ſon ſhall inherit 
¶ In London, Free men map by their Teſta! 
ments inrolled bequeach their landg towhon 
thep will, except to Mozt mate, and being 
| "Citizens d Freemen toWoztmaine. C In G 
velkinde though rhe fathec be hanged, the ſony 
{hall fnberit;foz the C uſtom is, the father to th 
bough, the ſonne to rhe plough. C. In ſome pla 
ces rhe wife hall have taife the lands of he 
buſband in name of her Do wer, ſo long as ih 
libeth lole. In lome plate the husband al hau 
halfe the inheritante of the Wife, though he hal 
no tſſue by her ¶ In ſome place an Infant 
when he is xv. peareg of age map make! 
feoffment, and in ſome plate when be can mea 
fure ar, Eil of cloth. 
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Satutes Are made by the Bing (who is the 
head and moſt chief and principall part of 
the Parlament) the Lozds ſpirituall ànd 
npozail, and the Commons aſſembied in 
arliament, in caſes where the Law ofBea» 
che Law of God, Cuſtoms, Maxims, nos 
er grounds of the Law ſeeme ſuffrient to 
ily the evill, and reward the good. And of= 
ztimes two oz thꝛee of theſe grounds of che 
w of England muſt be iopned together ta 
intain the Plaintiffes adion: As fa man 
ter ints another mans land bp fozce, and 
ke a feoffment foꝛ ma intainante to defraud 

plaintife of his action, here thzee grounds 
be Law maintain the Plaintiffes action of 
reſpaſſe oz Afliſe, biz. the Law of Realon, 
erehy the unla wfull entrie is pzobibired;tbs 
pure of 8 H. 6. cap.9. whereby treble dam⸗ 
ge is given. aa and the Cuſtom of the 


almes, which is, t hat the dammages (hall be 
elled by Jurp. 


— * * 
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an action of Debt be bꝛought upon an Mb- 
gation, it is a marime, that the Pefenpant 
not plead that be oweth not the money. 
| Muſt have ſome ſufficient releaſe oz ac- 
trance in weiting, oꝛ other matter ofas big 
re a7 the Obligation to plead in bar, th 
EG 2 aon 4 
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reaſon whereof ig, to avoid the inconvenience 
that by Nude parol!, oz a bare averment an 
Obligation ſbould eiſe be avoived: But the 
Law intendeth not notwithſtanding, neither 
is that the money of right ought tv be paid a. 
gaine, whe re the partp taketh no àtquitantt 
oꝛ loſeth the ſame, foꝛ that were againſi con: 
ſtiente, thertoꝛe if ſuch matter happen, the par 
tie hath bis remedie by Subpena : This caſt} 
As it ſeemeth, is to be underſtood of a Gngli} 
a - ———-— Dbligarion, fo if tt were with a penalt ie, 4½ 
E325. by Thorpe, and 46. E. 3.2. and B. Fain 
ys 
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1 40. fo? that the Dblige? is bound there oi 
F< pane of fozfeirure of the penaltte ropap, a. 
LE... at his perill, therefoze be map plead papmen 


x.» 


Without an.acquitance: So it ſeemeth of a 

* , _ AFnnuifÞ with a Nomine Paxnz , other“ 
mile not, unleſſe the Amuitp be by pee“ 

2 gg where in that he is not charged ba 

deed. he may diſcharge himſelf without derd 


—— 
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III. 


W Þar Conſcience is after the opinion | 
Divines, and that it map the better 
underſtood, firſt is ſþ?wed what Spnde 
rifis is, then what Keaſon is, then whi 
Conſience is. C Synderiſis is a na 
_ralt power of the ſoul, ſet in the hgh! 
part thereof, moving it to good, and * 
1 rt” 
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nc: ing eviil, and therefore Spnderifis never 
an inneth roz erreth. This Spnderifls is the 
the cainniug of all things that map be learned 
hei y ſpeculation oe ſtudy, aud mintſtreth the 
a. enerall grounds thereof; Ind aiſo of all 
ce hings that are to be done by man, a is there- 
more called by tome men che Lam of reaſon, 
ar oe it mintſtreth the pzinciples of the Law of” 
le eaſon, which be in everp man bp nature, in 
gli that be is a reaſonable creature. 


"> $5 Y : 
all”. Ca pP. XIV. 
* 


ze N Eaſon is that which maketh man excel 
b beaſis, and like to the dignitp of Ingels, 
ed diſcerning truth from faiſhood, eviil from 
good. It is divided into the higher part, which 
re aſonetb bp heavenlp Laws oz HKeaſon 


5 
3 
e 
. Is | 


phat is to be done, and into the lower part, 
with wozketh in governing rempozall things, 

and groundeth her Keaſon much upon the Law 

of man, whereby ſhe concludeth, that this is 

ex pedient oz not foz the Common⸗ Wealth, ſa 

that theſe two being one in effect, differ bp 
reaſon of their Working. 
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Te woꝛd Conſcience ts tompounded of 
Cum and Scientia, and is as much to ſap, 
as ki.owledge of one thing with another; 
Conſt ence ſo taken is but an actuall applp- 
ing of any knowledge to ſuch things as be 
done, whereupon it followeth, that of the 
molt perfect knowledge of any law oz cunning, 
and ef the moſt perfect and pure applying 
thereof to any particular ac of man, followeth 
the moſt perfect and pure conſcience, and tt 
there be default in knowledge of the truth ok 
ſuch a Law, oz inapplyping the ſame to 
particular acts, thereupon folioweth an erro: 
in Tonſctence And God hath ſet Conſcience 
in the minds of everp reaſonable ſoul as a 
Ttgbr, whereby he map diſcerne what he ought 
to doe, and what not. 9 
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c. „ CAP, XVI, 
EN” | 
E.Qirie is a right wileneſſe that conſivererj 

all the particular tirtumfances of the 
Deed, the which alſo is tempered with mertp, 
and ſuch an Equity muſt be obſerved in every 

" ./ general rule of the Laws of man, foꝛ Summum 

jus ſumma injuir?, viz. if thou take ali that tbe 
oꝛds of the Law giveth thee, thou (halt fome- 

cs doe againſt the Law, therefoze Equt- 

= © He was ozdatned to temper the rigoꝛ of the 
— and it is called by ſome Epiecia, which 


is 
T4 * 
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5 no other thing but an erceptfon of the Law 
God, oꝛ of the Law of Heaſon,frcm the gene- 
all rules of the Law of man, which exception 
g lecretip underſtood in everp general rule - 
verp polttibeLaw,and it taketh not away the 
zerp right, but only that which ſeemeth to be 
ight by the — wordg of the Law, foz 
it followeth the intent though not the wozus 
thereof: and if anp Law were made by man 
without anp ſuch erception expecſſed v2 im⸗ 
p[ped, it were unreaſonable. Foz example, -Þ 
n the Law of England there is a generall 
pyꝛohi bit ion, that it all not be ſawfull fox — | 
*ZAnp man to enter into another mans Fres⸗⸗ au. 
*ZDold without authozitp of the owner, oꝛ of the 77 
0 Nawe: xet is it excepted by the Law of Kealon, . 7 
that if beaſlg dziven by the high wap eſcape, D 
e into another mans come, be that dziveth them 
imap jullifie the entry to fetch them out. Al ſo 
1 not withſtanding che Statute of 14. E. 3. that 
8 no man upon pain of impeiſonment ſhould 
9 nine almeg to anp valiant begger, pet be 
bat meets ſuch an one ſo lightip ayparelied 
in ſuch told weather, that if be be not clo- 
thed, ac. be is likeip to die befoze be come ta 
'anp Towne, map clorb him by the Law of 
Keaſon. àmd the Judges manp times may /” 
judge after. the minds of the makerg of Sta- 
tutes, ſo far as the letter map ſuffe t. 
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A Man may be holpen by Equity in the 

Laws of England 1 in divers Manners ; F irft 
bp particular grounds which are erceptiong 
from the general grounds of the Law: gs 
Where there is a general ground that it is 
not la wFull to enter upon a Diſcent: pet an 
Anfant, and he that maketh a continuall 
Claim are ercepted. So in divers Sta- 
tutes, as where by the Statutes of Glouceſt, Þ 
cap. 6. it is generally pzobibited that ter- 
rain particular Tenants ſpall do no waſte, yet 
if a leaſe be made to an Infant within pears! 


pk diſcretion, anda ſtranger do waſt, at. the 


Infant (hall not be puniſhed but ts ercepted 
by the Law of Heaſsn B. Yet he (bail be 
puniſhed foz bis owne waſte. So tf a leaſe 
be mabe to a woman covert, the ſhall be 
diſcharged ef waſte after ber busbands death 
bp a reaſonable Parime and Cuſtom of the 


„ Healme ; iſo ſuch particular Cenants map 


cut trees foz reparations, and this ſeemerb 


to be becauſe bp the minds of the makers 


of the Statute this particular taſe ſhould 
be excepted. So that a man map be excepted 
ſometimes from the rigoz of one Maxim by 
another Maxim: from the rigoꝛ of a Statute 
by the Law of Reaſon, and ſometimes by 
the intent of the makers; And in all 7 

caſes 
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les the parties habe their helpe by the 
ommon Law in the ſame Tourt: But 
here anp thing is ertepted from the generall 
utoms and Warims of the Law of the 
ealme, by the Law of Keaſon remedie. 19 
Iven in Chancery by __ if it lie 
the caſe, and thereupon an Ain on 
brained to ſtap peocer gings a * the 7 
pon Lam: Burn: fone 2 there 18 
p remedp but the ronſetence oc the partie. 
ind although of this terme Ggnity there 
no mem ion in the Laws of England 
d the intent aboveſatd: But of an E quitp 
erived upon Statutes, pet of tic effect 
this Equitp mention is made, as When 
is argue in the Laws of England where 


7 Subpena lieth, and where not. And dailp 


awpers exhibit bils in Cbantep fox 
dubpenas, and the Law wilt that there 
all be ſuch remedy in Thancerp in divers 
ales groumed upon Equities: Ad then 
be Lozd Chancelloz both eder His con:cie 
Ice after the grounds and rules of the 
ds of this Realm. Fut fo: that no recoꝛd 
emainerh of ſuch bis, nve of the Urit of 
SlibPena 02 Ynjunction ſued thereupon, 
heretoze ſuch remedy in Chancerp upon 
uch Equities is nor ſet bere foz a ſeventb 
ground of the Law: But as a thing neceſſa+ 
rily luckered by the Law. 


CaP, 
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Car. XVII. 


[ Fit were ozdatned by Statute that ther, 
could be no remedp upon ſuch Equities, 
as abobeſald in Chancerie no? elſe where, 
[ich a Statute were againſt Keaſon an 
Conſcience: Wut yet the Statute 4.H . 4. cay, 

That Judgments given in the Kings 


LW Taurts ſþali not be era mined in the Chan 
+ " erp, Parliament, no? elſewhere, is a goo} 


- Law, although therebp the miſchief aboveſail 
map happen; fo? it wag made to eſchew th 
inconberifence that otherwiſe Platntiffeg 
though upon never ſo good a ground, ſho!1h] 
ſeldome come to the effect of their ſuits : An} 
inconbeniences are moze provided foe in th 
Laws of England, than miſchiefes to par! 
ticular perſons FYiſo the Statute pzohibi 
reth not equirp, but only, the examination ol 
Judgments fo? the inconvenience abobeſait 
Amd in ſome caſes as afezelaid, there is n 
beipe by Subpenz, nuz otherwile foz waongs 
but the conſcience of the partie: As if the De 
fendant in an Action bzought upon a tru! 
Debt will wage his Law: So if in an x ttain 
the Grand Jurie affirme the falſe verdict. All 
where there can be no ſufficient pzoof,there ca! 
be no remedie in Chancerie moze than in tf 
Spirituall Court. 


CA. 
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Here the Law ſhall be ruled after Conſci- 
' ence. This queſtion fs not underſiood of 
Law of Keaſon oz of the Law of Gad, fog 
p map not be left, noꝛ of rhe Raw of Man 
ſonant unto them made fa particular 
ſeg, foꝛ Conſcience muſt te ruled after ſuch 
ws, as apveareth in the nert Chapter: 
ut this queſtion is diveifip to be 141 Beriionoh; - 
ſt, manp errotieouflp think thep map 29g 
th good conſcience all that thep wall not 
puniſhed foz bY the Law, though 552 Law 
arrant them nor to do it As if two Yopnte- 
nts be of a Wood, and the one lelieth the 
pod and detaines ail the monep, hs fellow 
thno remedp bp Law, foz bp taking the 
bod topnrlp one put the other in trutt, an 
e Law leabeth the profits to be ozdzed 
toꝛding to the truſt:pet in conſcience is he / 
und to reſtoze halfe to his feliow, foz that 
Law he hath right to haife the land: ſo 
zre is no defauir in the Law, but in him 
it raketh all the pzofits, and therefoze in 
is and other like tales, the Law is not to be 
t foz conſcience, but the erronezus opinion 
obeſa id: So if Tenant in taile be diſſeiſed, 
I the Dtſleiſoꝛ dieth ſeiſed, and the Peire 
faile beingeth big Foꝛmedon and recovereth 
e land, though the Law give him no damma⸗ 
8, pet in conſcience the Tenant is to peeld 
m vammages from the death of his Anceftoe: 
do in other actions, whereby a man is to re⸗ 
cover 
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rover his right and no dammages. C All 
bp ſome the Law ig to ve" teft-foz-Conſrienc: 
46 Where it efiops a man to denp that be hat) 
-+:.-75 befoze, ignoꝛantip and not bp his aſſent, 

-, [affirmed in Court of Hecozd, oz conclude) 
| bimleife in otherwiſe ; Ag if a daughter an 
<< beire fue liverp with her baſtard ſiſter, at 
ke though the Law in caſes of Eſtoppel gib 
no temedp, pet it judgeth not that the othe 

hath rigbt. So in caſe where a verdict paſſet 

againſt the truth: foz at the common Lay 
judgment muſt be given as it is pleated am 

tried, and in the Civill and Canon Law as i: 

is pleaded and Pzobed. C Aſo the Lawis 

to be left foz Conſcience, where the cauſe i 

that Lawdoth ceaſe ; Fs if Leſſee bꝛingeth a! 

Attion of Treſpaſſe againſt a ſtranger tha 
doth w alle upon the land, and Hath ji ni 
ofbainmages having reſpect to the 3. dam 

mages that he is to peeid to him in the reve} 
ffon,and now he in the reverſion dpeth befus 

dis action bzought,wherebp the action of wall 

ig extinct. ¶ A lſo where a Law is ground 

upon a pꝛeſumpt ion, if the pzelumption fail 
_ The Law is not to be holden in Conſciente. 
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Were Conſcience ſhall be ruled after the Lay 

This queſtion is not onip to be unperſtad 
of the Law of Reaſon, and of the Law of Gol 
but aiſo of the Lawes of man not contrati 
unto them; foz ſuch Laws made bp ma 


that bath thereunto received power 1 
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d, are made by God. Caſes of our Law, 
ere Conſtiente ſhal be ruled after the Law.. 
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The eldeſt ſon ſpall inherit at the \ 
ww, in Boꝛough engliſh the poungeſt, in Ga 
Ikinde all the bzothers, as daughters ſhall 
the Common La w and To ſhall they in Con- 
ente, and pet no reaſon can be given why 
onſcience ſhould ſo varie, but that the Law 
England, by reaſon of divers Tuſtoms, 

th ſo-varte. ¶ If a man make a feoffinent of 

no Acres fping in ſeveral Count ies, and L 

rp in one in name of both, the Acre pa ſſech 

up where the Liverp was made, but if both“ 47 
tres had been in the lame Tountp, both han, 

xſſed,3 being put put without conſideration, 7 
ediverſitcy of the Law makerh t be diverſitp | 

F Conſcience. ¶ Sotfa man make a fevtff- 

ent of a Panoz without the words Cum 4 

ertinent', the Demelns amd rents paſſe with © *< 
[ttoznement : So of Common pertaining ta 2, 
be Wano?, but not Uilletnes regardant, no- 
Idvowlons appendant, but with the woꝛ dg 47 
um pertin, thep had paſſed. (B. So tboughthe 
Doꝛds come after the Habendum, ag Habendum, £3: 1 
Ic, vna cum advoc', oz Habendum, dr. cum YT 

ertin.) But if the king bad been the Gꝛantoꝛ, * 
Fe generall woꝛds cum pertin. Paſſęe not the = 

@dLowſons noz Uilletnes, and the diver ſity of 
Law inthelecaſes (put without confidera- 

ion / make the diverſitp of Conſctence. & Sa 

ft a man make a Leaſe foz pears, peelding to 

Him and to his heirs a rent, upon conditton⸗ 

hat it it be behinde by the ſpace of xl. daps, at. 
bat it (pail be lawfuil to the Leffozand ro bis 

irs tore-enter,the rent is behinde, a c. and 

demande 
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"apy the Leffe v2 The it onght by the Law) any 
is not pad, and nuw the Leſſoꝛ dieth, bis 
eire may here enter, foz a title of Enti 
A deſtends: but if che Leüloz had dyed after th 
ef en dap, and befoze the foꝛtieth dap, am 
; the Þeire there makes a demand at the fo 
ieth dap, in this caſe he map not enter fg 
* neither in Law noꝛ C onſcience, 
C Ss if Tenant in Do wer ſow the land, am 
* befoze (everance, tbe coꝛne belongs rohe 
& xecutozs,and not to bim in reverſion:Mther 
wiſelt is of graſſe and fruits. (B. If Tenant 
in Dower ſow the land, aud new takes an hul⸗ 
band, and the huſband dpeth befoze ſeberante, 
the wife wall have the embleements, and 
not the Executoz of the huſband : But if the 
vuſband had ſowed the land, otherwiſe it is) 
¶ Ik befoze the Statuteof 31. H. 8. a man 
ſe iled in fee had d ebiſed his land and dped, 
bis beir had right ro the ann. foꝛ the will wag 
void; but vy Ceſtuy que uſe it had been good: 
Do in Conſcience. ¶ A man grants a rent 
foꝛ life, and leaſeth land to the ſame Grantet 
foe life alſo, the Tenant alteneth both in fee, he 
in reveriion bath good title to the land foz a foꝛ 
# feiture, but not to the rent: So in Conſcience. 
. At lamds be given to twomen 4 a Woman 
bf 
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2.2 in fee, and after one of them marrieth the 

5 = * 5 — and alieneth the land and dieth, the 
* woman hath right but to a third part: But 
0 if if th u ban bee bad been befoze the. fol. 
. he bad had right to halfe the land: S0 
In * Ik a man have two lonng, 
obne befoze tze a after eſpouſals, and dp- 
Fg eth, the pounger is his heir, fo he boꝛn befoze 
TY b 847 eſpouſals 


. ©. — 


7 — 7 2 4 5 3. . 
cc 
r F 22 2 
Cd Bis IEA . 
þ Z a * "if . 5 3 1 

IT Pg DR SE RE 85 
8 ES + 
7 

2 TI 
: _ 


| L r Frm, 
1 15 

ulals is in our Law baftard : So in Con- 

ence, Do that where any Law is ozbaj- 

3 by man foz tbe diſpoſition of lands oz 

ods, not being againſt the Law of Beaſon, 

eof God, it bindetb alſs in the Tourt of 

dn(cience. 
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N Infant of the age of twenty pears el 7 
Heth his land, and with the monp bupetl Ms, 
2 


her Lands of greater balue; his feoffment 1 


not withſtanding voldable in Laws; foz the 


aw pꝛeſumeth that an Infant hath nMvi- 4 
eri on to oꝛder himfett. (ote not withſtan- 2 
na the pzeſumption be here againſt manjis  - 

t pzoofe . )And here the Feoffee cannot be 

Ipen in Conſcience, foz that Conſcience 

e can be grounded upon no Law; foz though 

ntracs be by Ius Gentium, pet they be not 

ounded upon the Law of Beaſon, noz of 

od: But the partie is in Conſcience bound 

te only to reſtoꝛe the money and expentes. 

ut if a man by a lawfull contract ſellethz 

nds, (but the contract of an Jufant is void) 

ough the ſolemnities efLiverie, 6c. be wan · 

ng, pet the IBatgainoz is there bound in 

ontfcience to perfoꝛm the contract. 
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CAP. XXIII. 


"nant kaz life is impannelled on an Inqueſt, 
and loloth Iſſues and diveth, the Land wen 
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ve tharged with theſe iſſues , and they ſhal 
be ſebied on him in the reverſion: Do | 
the bus band foꝛfeit iſſues and die, they maj 
be leavied on the land of the wife, whit 
is by a particuſar Maxime of the Lay, 
| being an ercertion from the generall Maxime 
E. 5 That where two titles cor curte the eidel 
A ſpall be preferred: So likewiſe in Conſc 
78 foz the Law being that foꝛ the executio 
llice evetp man ſpall be impannelledß 
s..reaſonable there ſbous be a Paine : 
uſe him to appeare, wha is by fozfeitur 
of ifſtes to the Bing, which is not inconben 
ent, though the Law be , that thep shall h 
levied of him in the reverſion; foz ſurh ; 
tondition wag ſecretip underſtood to paſ! 
with the Leaſe, which the Leſſoꝛ is to pzevent 
at the making tfereof. B. It ſeemeth here 
that ffſueg loſt by Tenant in taile hall b 
levied upon rhe iſſue 
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Enant fo; life 22 pears doth Waſte , where 

by he is to fozteit treble Dammages, an! 

the place wafied by the Law, til Judgmen 

it ſutticeth in confcience that he be ready! 

peeld Dammages attoꝛding to the walt 

and not tbetieble Dammages, beraul 

they were uncertain, but after Judgemen 

he ig bound in conſtients to peeld the trebl 

Dammages and place waſted. So in al 

: r Statutes, no man ig bound in co 
, e the penalty tilt it be recovera 
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Law: And be that bath offended tuch N 
tatute map not in tonſciente defend the acti» 

and hinder Judgment, to the intent to pap 
p ſingle Pammages, unleſſe he have a true 
flatorp, wbich would be hurtfull unro bim 
he pleaded it not. 


Ca * XXIV. 22 or 


Feoffment upon Condition, that the Tone 
(all not infeoffe anp other, the Condition 
void in La w, foz it is incident to the puritp I, 

x Feeſimple, that he map by the Law, and 
the gift of the Feoffoz make a feoffment, 
that the Condition being contrarp to 

Law, and contrarp to his own fozmer 

int, is vold in LA w: but upon condition 

t be ſhould not inkeoffe ſuch a particular 
ſon had been good. Kd the intent of the 

tries not accozding to the Law is void: 

if a man intending to give a Feeſimple, 
eth the lands Habendum to him foz eb er, nee, 

te foz life onlp paſſeth: So if a Leaſe 
| Pears be made to a man and big heirs, __ 

intent is void ; foꝛ by the Law, all Chat 
S realg and perſonals go to the Gretutoꝛs :: 
dif land be giben to a man and big wire, my 
d a third perſon, intending each ſhouldbd . 

a third part, the busband and Wife as 
perſon in Law ſpall take but the mot _—_ 

alſo in conſcience the effates being -_ he 7 

bout recompence : then alſo ts the condition 4 & -— 


| a void in conſcience ; = oy if = cr” FA 1 
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foz would have — land againe in conſcienee, 

that conſcience can be grounded upon no lay, 

— foz Conditions are not grounded upon the lay 
4 \ of Keaſon but upon the Cuſtom of the Realy, 


* 
1 ad _—_— * — — — — 
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"If a F Pine with ten de l 
attoꝛding to che Statute of 4. H. 7. andn 
claime made witben five pears, the right of x 
ſtranger to the fine is thereby extinct : So l 

tonſtience: fozthe Starute was made fi 

eſtabliſhing tbe right of lands, and foꝛ a peat: 

and quietneſſe to the pesple, which is a goo 
Law, though percaſe it extinct the right of | 
Granger, and muſt be kept in the Courts 

Cor ſcience, foz poſſeſſions and the rig 
tbereof are ſubject to the Law, and with caul 
reaſonable map be tranſlated from one 
another bp At of the Law, upon wohl 

> 7 xeaſvn by conrraas in Faires and Market 

. the pꝛopert ꝓ is altered ( ercept the pꝛoperſ 

be ro the Bing) ſo the Buper pap toll « 

doe other ſuch things accutiomen , and hal 
no notice of the foꝛmer pꝛopertp. And in tl 
Cibvill Law a poſſeſſton of another mat 
goods tizee pears thinking be bath tit! 
giveth the verp right in deed. 
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t. Au uſed upon altenatien of intai 
lands, fo? cutting cT che intaile is in thi 
manm 


9 
„ 


anner; The Demandant ſhall ſuppoſe in 
3 CWIrit and Declaration, that the Tenanr 
' Taiſe hath no Entrie but by ſuch a 
ranger, where neither the Demandant 
2 the ſaid Stranger neber had poſſeſſion 
the land, whereupon the Tenant in taile 
all appeare, and by aſſent of the parties 
all vouch the common Uouchee , whom beg 
zowerh to have nothing to peeld in value, 
d the Uoucheg ſpall appeare, ano tbe De- 
andant ſhall declare againſt him, whereupon 
ſhall take dap to imparle in the ſamsg 
erme,and at tie dap bp aſſent of the parties 
ſhall make Default, whereupon becauſe it 
a default in deſpite of the Court, the 
bemandant ſhall habe Judgement to recobgr 
a inſt the Tenant in taile, and he over in 
Uue againſt the Gouchee: And this Judg⸗ 
ent s Keroverp in value is taken foz a bar of 
> Tail fozever by reaſon of the retompence: 
by pꝛeſumption the Uouchee map purchaſe 
ds. But it is reaſoned, that although ſuch 
ecoveries, n reſpect of rhe multitude of them, 
ſpared, that thep ſtand not with Conſtience: 
by the Statute of W. 2. cap. t. when the 
nceſfoz is dead, intalled lands of righe 
long to the heire, foz that he is hetre actoꝛs 
ng to the gift: Yf then chou be tcommandes 
t tocoyet : 4 tortiore that then doe not 
ttbbold rhp_neighbozs houſe, 6c, Aliſo aft 
ommandements of the Law of man law 7 
[1p made, binde in Court of Conſcienee,any 
though the Statute (ould be judged to ve 
ade of fingularit p op cos of rhe Pariam * 
2 TH 
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advancement of their vii; pet (naſmurh ag 
it is not agaiuſt the Law of God, noꝛ the Lay 
of Beaſon, it ought to be obſerved. And al- 
though it map be objected, that that which 
is ozdained by the Law map be anulled by 
the Law, there is not here like auftbozity fo; 
the one as foꝛ the other; foꝛ the Taile is created 
by authozitp of Parliament, the moſt high 
Court in the Kealme, and the diſanulling 
thereof is by a covinoug recoberp upon fall 
ſuppolals. And tbe Statute of 7. H. 8. whit) 
fone take ro be an allowance oz foztification 
20 theſe recoveries , foztifiles them not at all; 
_ foxthe Statute gives onelp a fozme to reti 
verers to avow which thep had net befoz 
as Grantees of reverſfons had, becauſe th 
recoverer comes in in diſaffirmance of the 
ſtate of him againſt whom, a c. ſo that the Sta. 
tute reſpecteth not whether the retoberp h 
againſt Tenant in Fee oz in Taile, oꝛ why 
ther it were upon a good title oz not. Then a 
ro another objection, viz. Communis error faci 
jus, that is to be undetſfood that a Cuſtor 
* uſed Againſt the Law of man in ſome Coun 
trep ſhall be taken fo: a Law, if the inhabi 
— rants be ſuffered ſo to continue it; but thei 
Tecoverieg,aithough they babe been long uſe) 
habe alwapes been ſpoken againſt: All 
this Cuſt om could have no lawfull —_— 
and an evill Cuſtom is to be abolilhed : 
pꝛeſcription againff a Statute is void: 35 
it is alſo moved, that tnaſmuch as there 
no executed recompence that the Law bat 
been taken, that the Heire in taile is not ba! 
red of 5 3 e b the Uouche 
mi 
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Ip purchaſe lands after the iſſue hath re- 
rinued his own land, that herein is no 
onvenience;foz that the iſſue Cpail be bar- 

of the recompence in value , in that he 
h continued his owne land againe, and 
hall not habe both, 


CAP. XXVII. 


Diſſeiſoꝛ makes a gift in tail, the Donee 

agreeth with the Diſſeiſee, that in confide- 7 

fon of a releaſe of bis right , he ſpall have 

ent charge out ofthe land , and a common 

tovery is had againſt the Donee, to the 

of papment of the ſaid rent, and of the 

ner intaile: This Kecoverp ſtandg well 
Law and Conſcience , foz that it is had 

ſuretp of tbe intaile. which the Difſeiſee - _ 
bt habe defeated; And if his grant cad 
e but bp deed, being upon ſuch conſf-- © —/ 
ation, it had bound the hefres in talle 
vian Lumberds caſe. 44. E. 3. 2 — 
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CAP. XXVIII. 7 | 4 


Enant in Talle ſuffereth a Recovery pf 
o the uſe of a woman (whom he intendetb 


arrp )foz life, and after tothe uſe of te 2 


Intaile, this H etobery ſtands inc onſtiente 
tbe firſt Kecoverp ; fo? the intent of the 
tute is, that the land ſhould tontinuall px 
aine in the heires in Taile , as long as 
Caile indureth, and no Jopnture can be 
D #3 made 
b — 4 "yy 
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made by Kecoverp v2 Deed ; but the Taj, 
muſt be diſcontinued, and no intent tan 
taken againſt the erpꝛeſie words of a Sti 
tute: And this is not like the taſes of T. 
nant in Power, and Tenant by the Curteh 
which ſhall be though the Tatil be determine 
foz thep grow moſt ſpecially by the contin 
ance of the poſſeſſion in the Heires in Tal 
and in thoſe caſes the intent of the Statu 
ſhail not be taken to put awapy' ſuch tit! 
as the Law Would give bp reaſon of ti 
Taile,though the woꝛds be that thoſe to wh 
theTenements be ſo given ſhall not ha! 
power to alien, at. The woꝛds that he {ht 
not babe power, 6c. are intended be nos 

Heres, It. eee 
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A Man makes a F eoffment to the int! 

tbat the F eoffees ſhall reaſſure the la! 
to him in Taile, which is done acrozding! 
after the Dones falleth in debt, and his bc: 
is taken in execution, whereupon foz pa piii 
of bis debts be (els the land by Recovery, 
Kecoverp ſtands in conſrience as the fi 
foz though {t map be luppeled, that a f 

ard 


heite, that e Will kor er mſelfe, aud tt 
; "heals fclare his in upon bis Lit Ie! 
the intent is contrarp to the gifr, and a fl 
. bene nrent detlated oꝛ reſerved aga 

Tg eltats r a man makes, is void in 
In makes a feofinent * 
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ſon, the F eoffee ſyall not alien; And like 
in a Fee ſimple there is intident a power 
alien, ſo in a State taile there is a ſectet 
rent underſtood in the gift that he ſhall 
t alien, then ſuch an intent ſupra being 
d in Law is alſo void in Conſtiente. The” 

w that the bodp of a Debto? ſhall lie in 
xecution till he babe ſariſfied the debt, 
nveth well with Conſcience, and a Lao 
at be map cedere bonis, viz.&lave his goods, 

d fo be difcharged , were not indifferent; 
ſo he map conceale his chief wealth from 
3 Creditozs; and though the Creditoz know | 
habs nothing wherewithali to make ſa- 
faction , it is moze convenient it ſhould be 
t to the conſcience of rhe Creditoz, in 
om ig ns default, than to the Debtoꝛg con- 
ence; and if the Crevitoz know that bp ſome 
ſuall meanes he is fallen in decap , be is 
nd in Tonſcience, though not by the Law. 
ſet him at libert p. 
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N Amuttpis granted to a man and the 
heirs of bis bodp, kü perteive of the coffers 
the Geanroz, the Gzantee ſuffers a' tom- 
dn Recovery in a UWIrit of Entry by the 
me of a rent in D. of like ſumme, inten» 
ng that the A nnuitp ſhould be recovered : 
bis Retoberp bindeth not the Heir in 
ail, in Law noz conſcience; foz a Writ 
Entry lies not of an Annuitp, there- 
e it cannot be intended of the Þnnuitp 5 
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But {fit had been of a rent iſſuing out 1 
land, it had been of like effed, as the aboye, 

1 ſaid Kecoberies of land. There be divers diver: 
* tles between a Kent and an A nnuitp, nam 
p a Bent is iſſuing out of land, an Annult 
2 2, f et onelp the perſon of the G2anty 
Fe >: and bis Þeirs, having x ffets bp Diſcent 
1 de the boule if it be granted bp an houſe « 
religion, to perceive of their coffers. Alſo of a! 
„Anmuitp lieth no other action, but only a Wri 

'/ of Annuitp, and this againſt the grants 

yeirg and Sutteſſozs, but of a rent th 

lame attions lie as foz land, and thep i 

bꝛougbt ſometimes againſt the Ter:t! 

nant, ſometimes againſt a Parnoz, and ſom 

times againſt neither; foz of a rent-ſerbice| 

4 is bzought ſometime againſt the Meſne ail 
| 4. , 7 the Diſſeiſoꝛ, and ſometimes againſt the Weſt 
4 þ alone if be did the Diſſeiſin. A iſo an Ynxui 
: TE is no aſſets, noz Freebold in Law, neith 
= ©, Mall it be put in execution upon a Statute | 
Elegit, as a Kent hall, * it is t but Ch: 

„ yp 
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A UWoman Tenant in E ail within the Si 
| tute of 11 H. 7. ſufferetb a recoverp, a 
_ after her ſon and heir apparant releaſeth 
the recoberer tp fine, and dies, living ti 
mother, habing another bzother , and m 
the mother d peth, the bzother ag it ſeem! 
tannot enter; foz ſuch a Kecoberp with! 
ſent of the beir, ſo the agreement — of ern 
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z affirmed by the Statute, and a Fine is 
ne of the bigheſt Berozds in the Law, ſo 
ow be bath right both by the Kccoverp and 
'e Statute, pet foz that the Fine was levied 
iter the title giben of Entry, and that tte 
ſent was not at the tine of the Kecove- 
p ag in coming in ag Uouchee, quzre. 
B. This aſſent coming after, cannot make 
ood that void befoze.) But tf the elder bꝛo⸗ 
ber had died, and t he (econd bzother had relea- 
d by Fine, that ſhould not bar his Iſſue of 
g title of Entry. A nd note notwithſtanding 
he Statute of 11. doth not pzohibit other 
iecoveries bur of Jointures, pet it is not 
'o be underſtood to allow of recoveries of 
ther Eſtates tail, no moze then it doth al- 
dw of E etoveries of Joyntures ſuffered befoze 
he day limited by the Statute, but leaveg 
hem ofthe ſame effect as thep were befoze, 
paring both foz the multitude of them, and pet 
tot comfozting any to take them after. 


CAP. XXXII. 


Enant in Tail is difſetſed at d dies, and 
an Anteſtoz collaterall to the Deir in tail 
releaſes with Warranty, and dies, and the 
Uatrantp deſcends upon the Heir in Tail, 
e is thereby barred in Law, and in Conſci» 
nce alſo as it ſeemeth: Che reaſon, becauſe 
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by an ancient Maxim, a coflaterall May. 
rantp bars,as well a State tail, ag a Fe: 
ſimple, and it is nor remedied by tbe St: 
tute of Weſt. 2, An erhoztation that a 
Eſfates tail ſhould be made Fee ſimple, o 
eiſe to make the Tail ſo ſtrong, that they 
map nor be cur off by common Kecoherp, 
Fine with Pzoclamation, Collateral lat. 
rantp, noz otherwiſe, to the ſcruple of mam 
mens conſcieutes. 
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he ſecond Book. 
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Enant after poſſibility commits waſte, 
fris diſpuniſhable by the Law, fsz the 
autttoziry tbat he had bp the gift in 
alle to doe waſie continueth, ag long ag 
be gift and the Liverp made thereupon _ 
ont inue, and he map tut down trees, and 
dee all things as Leſſee foz life without 
impeathment of waſte , and ſuch woꝛds with- 
ut impeachment, ec. in the gift in Calle 
bad been bofd, becauſe it is but that which 
the Law gives: and foz that the ſlate ron= 
tinues, be wall not habe as Tenant foz life 
Wall: pet if be make a F eoffment, becaule 
it is to the di ſnheritante of bim in the re- 
verũon it is a fotfeiture, as it is of Tenant 
f oz life: Aliſo the Donoz ſhail be received if 
ve mane default, dt. but that is by the Sta- 
Tute of Weſt, 2. A {ſo Tenant tos life no? years 
were not puniſþable foz waſie at the Com- 
men Law(though it were againf agar” 
v2 
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foz them to do it) the reaſon, becauſe 
had their eſtates by grant of the part p, whole 
follp it was he pꝛobided not again waſte at 
the making of the Leaſe: But if Cenant by 
the Curteſir ozTenant in Dower did waſte, 
a Pzobibition of waſte lap at the Common 
Law (where he in the reverſion ſpould 
recover finale dammages ) foꝛ their & ſtate 
being treated by the Law, the Law pzobt- 
den that thep would do no Waſte, Deſtrop- 
ing of houſes, cutting down trees, and dig- 
ging grabell are waſte. If Ceſtuy que ule foe 
life hid committed Waſte, he was diſpunilha- 
ble in Law, though he offended in Conſctence. 
And Tenar t after poſſibility map not with 
good conſcience, though be be diſpuntſhable 
in Law, do all manner waſte, ag pull down 
houſes, and make paſtures of Cities and 
Towns: And ſo ſome have thought of 
Tenant in Fee, that he cannot with con- 
ſtiente deſtrop his Woods and Cole-pits, 
whereby the whole Countrep foz their 
money have had fuell, and pet if he do, be is 
not bound to make reſtitution to anp perlon 
certain. 


Ca?. 17 


TÞis term, At the Common Law, is taken 
in thzeemanners; Firſf, as the Lawof 

this Realm of England diſſebered from all 
other Laws, And ſo it is often argued 
what ought to be determined by the Common 
Law, and what in the Admiralty oz Spirt 
| | N tua 
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tal C outt: Allo if an Obligation bear date 
ut of the Kealm, it is ſaid, it is not pleadable 
the Common Law. Setondlp, it is taken 
„ the Bings Courts of bis Bench and Toms» 
aon Plees, as when a Mlee is removed out 
F ancient Demeſne, foz that the Land is 
rankfree, and pleadable at the Common 
aw, viz. in the Bingg Courts, and not in 
ncient Demeſne : So is it often pleaded in 
iſe Courts, as Court Be ron, Countp 

ourt, and Court of Pppowders, that it 
ught not to be determined there, but at tbe 
Common Law, viz. in the B*.ag Courts. 

hirdlp, At rhe Common Law, is as much to 
p,as befoꝛe ſuch a Dtatute made, as appea= 
th in the pzecedent Chapter, 


— 7 


CAP. III. 


F a man be Ourlawed in a perſonal action 
(although without notice) the pꝛopertp of 
8 goods is altered, and gſben to the Bing: 
roz by an old Euſſom and Maxim in the 
aw, be that is Mutlawed (pail fozfeit bis 
oods to the Bing. The beginning of which 
Paxim was upon this reaſon, Ro man ſpall 
? condemned in our Law without anſwer, oz 
hat he appear and will not anſwer, wherefoze 
den one bath done a treſpaſſe, gc. Af this 
dꝛoteſſe had not been, and the Defendant 
ad no lands, there had been no remedy it be 
dould not appear upon an action bꝛougbt 
gainſt him, therefoze it barh been uſed time 
ut of minde, that if upon an Attachment 

| directed 
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directed againſt the Defendant , returnabie 
in either Wench, it be returned Nihil, ac, 
then (hall goe out a Capias to take bis body, 
and thereupon an Alias ànd plur', Which if 
thep be returned Non eſt inventus, andhe 
appeareth not, then an Exigent ſpall go fatt 
againſt him, wbich ſail have ſo iong-a dap of 
recurne, that five Counties map be Holden 
in the mean time, in eber of which Counties 
he ſpall be ſolemnlp called, and then if he 
appeate got, the Cozoners [all gtye judgment 
of Outla wꝛy againſt him: By which Out. 
lawꝛp he loſeth his goods and divers anvanta 
ges in Law foz bis contempt : which ſaid Pio 
reiſe wag well deviſed foz the execution 
Juſtice, act. And if the partp habe given cault 
of action, be ſhould take notice of the uit 
at his periii:{f not, pet the Bing in Juſtice is 
bound to grant Pꝛoceſſe upon ſurmiſe of ttt 
Mlaintiffe, without other examination 
the cauſe,than by the Pleabings of the parties, 
and here t he Defendant is put to big acti 
of the Caſe againſt him that cauſed him fi 
be outla wed upon an untrue action, but if h 
die befoze the action bought, ARio moritu 
cum perſona : ut if the partp had been refit 
ned quintus exactus, where in been be wal 
never called, there it ſeemeth the parrp hal 
r2menp by petirionts the Bing, eſpecially | 
be that made the returne be inſufficient, 02 di 
befoꝛe recompence made. Foz furtbet notin 
to ths parcp , it is ozdained by the Statute 
6. H. 8 that a Writ of Pzoclamatiau ſþal 
goe out, if the partp inhabit in a fozei! 
Count p. (Ses allo now a new Statute of 1 

| | 
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liz, And in dibers other caſes alſo a man 
ap loſe the pzopertp of his goods without 
price; As if thep be ſold in Warket overt. 
[ſo goods ſtol len and ſeiled foz the Bing, oz 
daived and ſeiſed as Udaife, bp one that 
ath cAaifes, are foꝛfeited, unleſſe the Owner 
ie an Appeale, dc. (But ſee the Statute of 
1. H. 8. 11. that if the partp give evidence 
pon arraignment of the Felon upon an 
adictment , and ths Felon is attainted, that 

ſhall have reſtitution of his goods, as if 
> bad (ued an à ppeale.) So if Strays 
jat are pꝛoclaimed and not claimed withs 
the peare. So are Deodands, to whomlg- 
der the pzopertp were, which ſhall be diſpoſed 
„dt. Alſo a Fine with Mon-clatme within 
be peare, was a bar to demand the ſands at 
je Common Law, and now bp the Stature 
4. H. 7 bp Mon- cla ime within five pears. 
nd the reaſon that a pꝛoperty map be ſo 
tered is, foz that the Law of pzopertp is 
ot meerip the Law of Keaſon noz of Gov, 
ut the Law of man concurting with them, 
jen the Law of man giving the pzopertp, 
zap limit the gift oꝛ condition with it, and it 
diu Hand well with conſc{ence. 


— 
— W EE * 


C A P. IV. 


Stranger doth waſte in lands lefſed for 

lite, he in the revetſion (pail recober againſt 
he Tenant fo2 life the place waſted, and 
reble dammage, although be were ignorant 
t the waſte, and although the Granger be not 
5 ſufTicient 
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ſufficiem to make bim recompence , and this 
both in Law and Tonſctence The treaſon ig, 
that ar the Common Law, Tenant in Dower 
and Tenanr bp the Curteſp took the Lam 
with this charge, That thep ſhould doe m 
waſte, noꝛ ſuffer none to be done, and when the 
Action of Waſte is after given bp the Sta: 
tute of Gloceſt. cap 5. again Tenant fo? life 
and pears, thep were ever after taken to be 
concerning waſte, in like caſe ag Tenant bp the 
Turteſp, gc.foz after rhe A tion given againſ 
them, no reaſon can be aſſigned , whp they 
would have moze favour, and tbere is 1 
Maxime, that of like Caſes, like Law, note] 
the Statute being penall. And ag fo the 
inſufficientie of the ſtranger, it ig foꝛ a Com- 
mon wealth that waſte ſpould not be done, 
which is moze fabozed in Law than the par: 
ticular caſe of anp man: Aiſo it is the folip a 
the party to take (uch an eſtate, and follp may 
Prejudice the partp, as if a Termoz vinde him. 
ſelfe in an Obligation to ſeave the land, (. 
in ag good caſe, ac. And although it map b 
objecked, that althaugy a woman map wail! 
ber Dower, pet Tenant by the Curteſp tan 
not watbe bis eſtate, fo: by Act of the Lay 
the eſtate continues in him after the dearh 
his wife without Ent ry, and therefoze fol 
cannot be aligned in him, oz percaſe he was 
an Infant, oz the land deſcended to his Wilt 
after mariage, pet there is greater rea(e! 
that the Teaant ſhouid be charged with ſuc 
a waſte, than be in reverſion dicherit ed am 
have no remed p, noꝛ pet the pzofic of the lam 
ag rhe other bath : But if th: Tenant fo: * 


L I Bo II. 

ad been bound in an Obligation, that be 
zould do no waſte, big Obligation had not 
en foꝛfeited by the waſte of a ſtranger. Alo 
enant foꝛ life ſhall not be puniſhed foꝛ waſte 
dne by enemies oz ſudden tempeſt; but the 
a ſon hereof is nor, becauſe he can habe no re- 
mpence ober, but by a reaſonable Maxim in 
hat behalf. 


Ar. V. 


F a very heir be certified Baſtard by ths 
Oꝛdinarp, if after he beingetb ansther action 
gainſt any other as heir, they map habe bp 
e Law the advantage to plead the ſame Cer- 
ficate in bar, two reaſons ; One, foꝛ that bp 
Maxim it the Law, a miſchief (hall rather 
ſuffered then an inconvenience; foz pers 
ante, if another UIrit ſhouid be directed to a 
6 MDedinarp, he would certifie him Mu- 
r, whom the other had certified Baſtard 
the lame Court, fo? the avoiding of which 
ntrariet p, ac. Tnother cauſe, foz that rhe 
ertificatesf the Oꝛdinary is the moſt htab 
fall in this caſe in the Law, but then it muff 
underſtood where Baſtard is alleaged in 
that is partp to the Wirit; foz if it be 
eaged in a firanger, as Jztee in aid, 
uthee, at. that ſhall be tryed by Jury, which 
no concluſion to the ſtranger, becauſe he is 
t peivp to the trpal, neither map habe an At- 
nt, bythe that ts parep to the tſſue map 
ve an Irtaint, and therefoze ball be con- 
ded: Pet it ſeemeth that be that bath ay 
E khe 
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the Demandant by ſuch a C ertificate, know. 
ing bim to be very heir, cannot reta in the lam 
in conſctence, though there be no Law to com- 
nell him to teſtoꝛe tt. It is alſo reaſoned, that a 
Lawyer if he knew the truth, viz. that he 13 
not V aſt ard, ought not to give tounſell, though 
it be attoꝛding to the Law, to plead it, fy 
two re iſons: The one, bp the Law of Reaſon 
he ound to do as he would be done unto: 
The other, he thereby gives hig Client a ll. 
berip, to chuſe whether he will reſtoze, am 
thereby puts himſeif to jeopardp of another? 
mans conſcience, Et qui a mat periculum, in ill 
peribit, and althougb there were none other 
plead it, ſo that by his refuſing the incor 
benience (ſupra muſt follow; foz that chart! 
tp beginneth at himſeif, be ought rather t1 
ſuffer all other ofences, then himſelf wouls 
offend. - 


——„—-— — — - 


CI. 


A Lawp per knowing that the Defendar 
bath a ſufficient matter to be diſcharged 
Subpena, which he cannot plead at the Cow 
mon Law (as in the caſe ſupra, Lib. 1. cap. 1 
in an A tion of Debt upon an Obligation, 
Where che Defendant hath ioft his acqui 
tance) map not fn conſcience be of county) 
with the JPlatntitfe in the A ntion at the Con 
mon Law; And tbougb be be ſwozn to gil 
counſel! accozding to the Law of God and! 
Reaſon, being two ſpecial grounds of the La! 
of England, as of the Law, poſitive, * 
. 
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oth thoſe La ws a man muſt do as he would 
e done unto; Alls by the Law of Keaſon, 
Nihil poſſumus contra veritatem. Uihere bp 
ich an Action he muſt ſuppoſe and aber, that 
is a verp due Debt, and that the Defen» , 
ant withboldeth it from bim unlawfullp: 
Ind although the Defendant map habe reme- 
p bp Subpena, and it map be ſaid that this is 
he wap to indute him to his Subpena , th 


ourſe is chargeable to the Defendant, and 
zoofs map dis. 


— — 
—  — 


CAP. VII. 


d & foze 27. Ceſtuy que vie puts in his beaſts 
"to mannre the ground, and the F eoffee di⸗ 
Irains tbem dammage feaſant, whereupon 
eſtuy que uſe bztngg an aſtion of Treſpaſle 
gainſt the F eoffee, which will not lie; fog he 
jad no hing in the land, but bis remedp bay 
een by Subpena in the C hanterp, to cauſe the 
Feoffee to reinfeoffe him: And although after 
be Statute of R.3 be might make a feoff⸗ 
ent, pet foꝛ the pzofits be had no other re⸗ 
nedp then befoꝛe. In this action of Treſpaſſe, 
be Lawper map with good conſcience, hnaw- 
ng big right, be of counſell againſt the A at» 
n, and be with the Plaintiffe in the Chan» 
erp without contrarietp : foz the ſuppoſall of 
be action of Tre vaſſe was untrue in everp 
oint, as to the Common Law, and then 1 
eing of counſell he reſfnleth not the Plaintiff 
o have the pꝛoſfts, but onip to maintain an un- 
rut aGion for them: So where ons bath til 
G3 | 
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to land, as heir ts his father, and will being 
an aſtion as heir to his mother: And ſo a mar 
may give counſell in Diiatoztes, whereby th; 
partp map take hurt, if thep were not plea: 
bed, though he know the Plaintiffe bay 
tight, as milnaming the partp, ©2 tory, 
oz tniffaking the degrees in a Urit of Es 


trie: But otherwiſe, if the party ſoul) 
take no hurt bp admitting a Dilatozp, As tt 


plead inabatement ofa Fozmedon in Deſten 


der, becauſe the Demandant bath not mad! 
bimſelf heir to him that wag [aſt ſeiſed , 02 it! 


a Mrit of Right, foz that the Demandant 


bath omitted one that ter5ed right, ac. Am 


he map not with conſcience , knowing th! 
Demandant bath right, -aſſent to the saſting 
an Eſſoin, oz Pzotection , noz vouch foz th: 


Tenant, unleſſe he know he have true tau 


of voucher and lien, neither pzap in aid fu 


him, unieſſe the Pꝛiee habe good cauſe 


voucher and lien over, oz that he bath ſome 
what to plead, that the Tenant map nor, af 
Uillenage in the Demandanr, ac. And a mat 
with conſcience map be of counſeil wil 
bim, that bath land by a Diſcent, oz bp i 
Pilcontinuance without title, if be that bat 
* being not his action accozdt g to tl! 
aw. 


15 


1 — 281 


Cap, VIII. ; 


| A Pan diitrains foz Debt upon an Dbligs 
tion oz Cofitract, and detains the Diſtreſl 


until be be ſatisfied of his Debt, he is it 
508 ton. 


* bs 
Wm 
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ronſcſience fo maks retompente of the ſum and 
dammages: foz although the debt be cer- 
Fain, being received without dammages 
and is not as if it had been foz a treſpaſſe 
2 dammages, which are arbitrable, and no 
an ſhall be his own Judge) pet becauſe this 
being a dutp is received by undue means, 
iz, bp Diſtreſſe, it cannot be intended the 
debt, . tut the party diſirained map have a ſpe- 
{al Writ of Trefpaſſe of his beaſts taken 
and detained, untill a Fine made, by which 
e (yall recover dammages foz the taking, and 
Alſo the ſum received, ſo that be fs but a wong 
hoer: But it ſeemeth the Defendant is re⸗ 
ozed to his firſt auion, as it ig where a 
Judgement in Treſpaſſe is reverſed bp error, 
and the dammages retobered repa ped. | 


„ — — 
— 


ir, IX. 


POr what a man may Diſt rain. ¶ A man map 
diſtrain of common Bigbt foz a Vent ſervice, 
nd all manner ſerviceg,as Homage, Fealtp, 
F.cuage, Suit, gc, alſo foz a rent reſerveb on 
particular eſt ate, if he reſerve the reverſion. 
L If a Feoffment be made reſerving a rent, 
Je cannot diſtrain without a clauſe of Di⸗ 
treſſe, and if the Feoffment be not by Inden- 
ure, the reſervation, is void in Law. Like 
law where a particular eſtate is made re⸗ 
ſerving a rent, the remainder over in Fee. 
C Tenant fot life grants his whole eftate re- 
erving a rent, it is a void reſervation, if it be 
not by Deed indented, and without a clauſe 


E 3 of 


and Tenant bp fealtp and rent, the Los 


. and after grants the fealtp reſerving the ren! 
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of Pilirelfe it is a Kent ſecke. C Foz an 
Amercement in a Leet rhe Loz map diftratn, 
bur not in a court Baron. ¶ A leaſe at . 
chaelmas foz a pear, rendzing a rent at th 
Annunctation and Michaelmas, be map d. 
train at the A nuunciat ion, but not at M.. 
chaeimas, becauſe the term is expired: But 
ik it be papable ar Midſummer and CTheif: 
mas, otberwiſe it is during the term. C S. 
{f Tenant per auter vie makes a Leaſe fu 
pears, reſerving a rent, Ceſtuy que vie dpeth, = 
he cannot diſtrain, becauſe bis reverſion is de 
determined. C Ceſtuy que uſe befoze 27 H 
8. makes a Leaſe foz pears ot life, reſerving? 
a tent, it is a good reſerbation , and the 


 Leffoz ſhould difirain. C If a Townſhip bes f. 


merted, and neighbouzs bp aſſent aſſeſſe a ti 
tain lum upon everp inhabitant, and it it 
agreed, that if it be not paid by ſuch a daf be 
that certain perſong thereto appointed ſhal 
biftrain, ſuch Diſtreſſe is lawfull. C Lot 


gtants the fealty reſerbing the tent, and thi| 
Tenant attozns, the Toꝛd cannot now difirait 
foz the rent, foz it is Seck; But if a mat 
make a gift in Taſl,reſerving fealty and ten 


and reberſton, here He ſhall diſtrain for tht 
rent, foz the fealtp is incident to the reverſion 
and cannot be granted. C Foe Derfot ſerbin 


the Loꝛd may diſtra in, but for Heriot cuſtom te 
mußt leite and not vifratn, ¶ Foz rent gran © 
ted upon Egalty of partition, oz of Dower 
the party map diſtraſn. C A man in 10 4 


tale map diſira in in the night but fox dan 
mage 
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mage feaſant. C Foz waffe, repa rat ions, ac 
rompt, debt, at. a man map not diſttain. 


— _ OWLS. _ 
* 


C4aÞ. X. - 


A Wan commits a Treſpaſſe and dies, bis 
Executors are not chargeable in Law, fo: 
Adio moritur cum perſona, neither upon a 
ſimple contract made by the Teſtatoz, and 
therefoze if they make amends foꝛ this, befoze 
debts oz legacies paid, it ig a Devaſtavit : But 
after ſuch things diſcharged, whereof they are 
bargeable in Law, of their charitable acts 
&: the Teſtatoꝛ, theſe ought firſt to be ſatiſs 
fied in conſcience, and the debt firff- becauſe it 
is certain, and the treſpaſſe arbitrable : But 
neceſſarp funerall expentes muſt be allowed 
befoze all other things: And ſo it ſeemeth of 
the Pꝛobate, unleſſe there be not ſufficient be- 
i des to pap the debts and funer als, and then 
the Oꝛdinary will pardon it. And it ſeemerh, 
that making Executoꝛs and their authozftp is 
by the cuſtom of the A eal m, although it be uſed 
in all countries, and not by the Law of KHea- 
ſon, foz befoze the Law of pzopertp there were 
no wils. And in ſome place, by a particular 
| Cuſtom, the Heir call have the goods and 
chat tels reall and perſonall, which by the ge- 
ner all Cuſtom go to the Exec utoꝛs. And af⸗ 
ter all debts and legacies paid, Execurozs 
{ball have actions foz debts due to the Teſia- 
| fo2, and not to their own uſe, {f the Teltatoe 
die indebted by Obligation fn ſeveral ſums 
of x. li. the piece to two, having goods _ 
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the value of x. li. the Executoꝛ map pap Whit 
of them he will. (B. Do if thep bꝛing thej 
actions ſeverallp at an inſtant.) But if one ob. 
tain a Judgement befoze another, he muſt h. 
firſt paid. Exec utoꝛs map favour one to ton 
feſſe his action, and uſe lawful delaps by v{ 
ſoln, Imparlance, at. to the other, ſo that thoug 
one commence his action firſt, another maj 
firſt obtain a Judgement. Afrec an ation 
commenced, that debt muſt be paid befoze 1 
debt upon an Obligatton, except the oth] 
bꝛing his action, and recover hanging the fin 
anion, and that without cobin : Neither mul 
they pap debts upon Obligat ions, wherein 
the dap is not come, Where others are alrea- 
dy due, but when the dap is fncurred, thatf 
which was laſt due map be firſt paid, if m 
action be commenced foz the firff, and thoug 
an aſtion be commented, pet thep map confeſl! 
an aſtion bzougbt foꝛ rhe debt laſt due, that h 
map bave Judgement firft. Wut in conſciem: 
the Erecutozs ſhould reſpect which debt greu 
upon tbe tleereſt cauſe, if they grew upon . 
quall cauſe, then who hath moſt need: Th 
laid confeſſing the action, and dela ping thi 
other, cannot be ſa id covin ; foz tobin is when 
the action is falſe, and not where the & recuts 
bears a lawful favoz, Tbe remedp foꝛ Legs 
cies is by the Law Spiritual. The Oꝛdina 
rie cannot cauſe Executozs to accompt cor 
frarp to the oꝛder of the common Law. 


' 
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CAF. XI. 


Man indebted x lt. upon a Simple Contract, 
by his cuil doth bequeath x. Ii. to I. S. 
nd dpeth, leaving goods on[p to burp him 
jith , and to perfozm the Legacp , and the 
> recuto? delivers the goods in perfoꝛmante 
the bequeſt to I. S. although the] Exetu⸗ 
2 were bound to pap the Legacp (fo? that 
> is not chargeable in Law with the debt up- 
the fimple Contract) pet it ſeemeth J. 
is bound in confrſence to pap. the vebt upon 
e ſimple Contract, unleſſe the Legacp were 
ven bim in ſatisfaction of ſome dutp : 
zut if the debt bad been due by Obligatton, 
to whom the Legacp was paid, had not 
en bound in conſcience to pap that debt, foz 
it the E recuto? is chargeable of his own 
ods foz paping Legacies befoze ' debts, 
d there he that hab the legacy is bound in 
nicience onlp to repap that he received 
the Executozg : But in Law in the pein⸗ 
pal caſe other wiſe it is; foz none in Law 
fo pap debts of the dead, but Oꝛdinarp, 
retutoꝛ, and Adminiftratoz, foꝛ the perſon 
as chargeable of the Teffaroz , and Exe- 
toꝛs having goods repzeſent his eftate, and 
chargeable, and not the goods; foz if the 
recuto2 gibe the goods, the Donee is not 
argeable with the debts, but the Executo? 
bis own. So if A. be indented to B. and 
is indebted to C. and B. dieth inteſtate, ha- 
g no other goods but that which A. 21 
m, 
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him, C. hath no remedp till the Admintſtrat, 
on granted, and that the A dminiſtratot rec 
bers againſt A. That debts shall be pai 
befoze legacies, is both by the law of Reaſy 
and the law of God. Like confcience ut ſupn 
where the Teſatoꝛ had done a Treſpaſ 
whereupon be ought to have made reftity 
tion. | 


r 
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CAP. XII. 


A Man dpetb ſeiſed of land in fee having t 
ſons, a ſtranger abates, ths eldeſt ſon dit 
Without (fue, the pounger ſhaft have 
Mortdanceſter, às fon and heir to his fathy 
without mentioning his bzother, and ſhall: 
tober the land and dammages from the deal 
of the father bp the La w, per the elder bzo 
might ha be releaſed as well the right of f 
Iand, as of the pzsfits, which would ba ve bei 
a bar to the pounger. But in a Urit of Ai 
the Demand ant ſhall recover dammages. 
ip from the death of bis fat her: the reals 
foz that although the A iel ſurvive the fath! 
the Demandant muſt of neceſſitp convep by! 
father, viz. he muſt make b{mſelf ſon and h 
fo his father, and toſin and he ir to his Gta 
father. Mot wirthſtanding the general grout 
chat ail Chattels go to the Exetutoꝛs, in ſo 
raſcg Thattels go to the beir @ net to the E 
etutoꝛ: As is of the dammages from the de 
of the father to the death of the elder bꝛotbel 
pra: Oo if a man ſve a wait of right of Man 
of a Ward that he hath ot his own 1— 
1 ö 
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nging the TWrit,and his beir att oꝛding to the 
tatut e of Weſt 2. ſueth a Reſummons and 
oberg, here the Meir (hall enjop_the Wards 
ip, which is a Chattel again the Execu- 
28, but that is by foꝛte of the Statute : S 
mmonſp there is 1o generaſl in the Law ſo 
e, but ſometimes fails: and in theſe cales 
Peir is not hol den in conſrierce to pay the 
rerutozs anp part of the value of theie 
hattels; foꝛ as appeareth in the laſt Chaps 
r, it tS onlp by tbe law of man, that diſpoſi- 
mn of Chattels is giben ro the Erecutozs,la 
at where that Law raketh them from Ere- 
aroes, they be rigbtfully taken frem them, 
ut if the pounger bzother bad entred ſupra, 
ithout bzinging his Mozrvanceſter, as be 
igbt, there becauſe there is no Law that ta- 
< the dammages from the & recntozs, fo 
at the general ground, that all Chattels go 
the Executoꝛg holdeth, there the x1 batoz ts 
und in conlcience to make reſtitution of the 
ors ſupra, to the © recntozs, fo are thep 
pra if the Father obetlive the X iel, in conſci- 
ice toreflozeto the Exetutoꝛs of the father, 
e pzofits incurred in his time. 


ꝗͤũ—— —— ... 
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Sir. I. 


Coe the Statute of Merton, cap. x. the 
Demandant in Dower would recover no 
ammages, but by the Statute, where the 
zus band dyeth ſeiſed, the wife ſhall recover 
anmmages, which generall wozpg of the Sta- 
ute ha ve been alwapes conſſrued, where the 
husband 


by the Law; Asit is where Tenant foz li 
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husband dieth ſeiſed, and where the Tenan 
map not ſap, that be is, and alwaps bath bez 
ready to peeld Dower, that the Demandan 
(hall recover dammages from the death of th 
husband, viz. the pzofits of the third part 
the land from that time, and dammages ft 
the detaining of them: But if he appear th 
firſt dap, and can ſap he was alwaps rea) 
to peelp dammages, if it had been demande 
t is a good excuſe foꝛ dammages, though th 
husband died ſeiſed: The reaſon, foz that!) 
that hath poſſeſſion of land, whereunto a w 
man bath title of Dower, hath good authozit 
as ag ainſt her, to take the pzofits till ſhe n 
qutre her Dowerupon the ground, and the T: 
nant be not there ts aſſigne it, o2 being then 
will not aſſigne it; foz every woman that! 
mandeth Dower, affirmeth the poſſeſſion! 
the Tevant as againſt her, and although ſþ 
recover by ation, ſhe leaveth the reverſs 
where the found it, though it be in a Diſſeſſy 
and doth not recontinue the right, ag other . 
nants foz life do, which is the reaſon the L 
nant ſhall be received to the plea ſupra : Col 
frerp in Coſinage, at. fo? there the Tenam 
be ſuppoſed 5 doers: But where the hu 
band alteneth and dieth, there no dammag 
are to be retobered by the Law, then if the w 
man demandeth ber Dower, and the Feoll 
tefiileth to alſigne it, and after (We demande 
it again, amd be aſſigneth it, it ſeemeth he! 
not bound in conſcience to peeld her dammage 
befoze the requeſt, Cauſa qua ſupra : But #* 
ter the requeſt he is in conſcience , though i 
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diſſeiſed and dieth, and the Diſſeiſoz dieth 
ed, and his heir entreth, and he in the re⸗ 
lion recovereth the laud againſt the heir, 
puah by the Law he ſpall recover ns 
mmages, pet in conſcience the Heir is 
und to Pap dammages to the Deman- 
nt. 


C4?P, KEV, 


Diſſetſoz, to ertinc> the right of the Diſ⸗ 
ſeiſee, which he well knows, lebieth a 
e with Proclamation, and five pears incur 
thout claim made by the Diſſeiſee, the 
bt of the Diſſeiſee is bound by the Law. 

t it is doubted, whether being done of pur⸗ 
2 to ertinct the rigbt that he knew wag 
ter than his own, it extinct it in onſct- 
te: But if the Diſſeiſee know of the Fine, 
d wilfullp ſuffer the five pears to paſſe, it 
the cleerer. 


Cap, XV. 


De husband having iſſue by his wife, 
Land deſcends tothe wife, and befoze the 
band can bp poſſibilitp tome to the land to 
er, bis wife dpeth, the husband ſhall not 
the Law bs Tenant by the Curteſie, fot a 
n ipall not be Tenant by the Cutteſre of 
d, but of a poſſeſſion of his wife in Fait, 
ugh a woman ſhal be endowed of the poſſeſ⸗ 
of the husband in Law: But the husband 
* | Wall 
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ſpall be Tenant by the Curteffe of a rent, x 
though bis wife die befoze the dap of 
ment: So of an Adbow(ſon, although ſhe 1 
befoze avoidance: And this 1p an old C 
fiom and Maxim of the Law, that ſerveth f 
theſe and not foz the land; foz if the rea 
were, becauſe of the impoſſibilitp te hat 
ſeifin befoze the dap of papment oꝛ avoidanc 
that reaſon ſhgulv alſo hold bere in the pꝛia 
pall caſe : C hen the Law being ut ſupra, thn 
ts no help tn Conſcience ; foz Conſcience un 
be grounded al wapes upon ſome Law, and 
is not bp the Law of od no2 of Keaſon, thi 
a man ſhall be Tenanr by the Turteſte, . 
hy the Cuſtom of this Beaſm. Then ſeeingt 
Cuffom helps him not,be cannot be helpen 
conſcience: Os where a reverſion ts gram 
Without Fttoznment, oz a new rent with 
deed, oꝛ land, befoze 31 H. $. was debiſed 
wil that was not debiſable by Cuſtom, unliſ 
the ſame were upon conſideration of money, 
So where Tenant by pꝛiozit p makes a 
offment, and takes back an eſtate, ſo that | 
now boſds by poſterjozirp, in all theſe tas 
ſeeing there is no titie oz help in La w, there| 
none in conſcience; foz conſcience never ! 
ffteth the Law of man, noz a ddeth unte 
but where it is in it (elf directly againſi 
Law of KHeaſon oz the Law of God, and t. 
it is moꝛe pzoperip called a tcoꝛruption the! 
Law. Oz where a generall ground of ! 
Law of man worketh in anp particular caſe 
gainſt the ſat Kawes, ag it map, it bein 
good Law. 2 w ere there ts no Law of ml 
 PaodViney Foz bim that hach right by tl 
AU 1 


Ein it. 


ws; And then ſometimes remedp is given 
 Subpena, ſometimes not, but it is left to the 


xties conſcience. 
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Rent charge is granted in Fee out of two 

acres of land, the Gzantoz after withour 
\fideration infeaffeth the Gzantee of one 
the acres to the Gzantees own uſe, the 
ole rent is therebp extinct in Law; 
the intire rent was going out of both 

eg. and not part out ofone, and part out of 
other, then when the Gzantee purchaſerb 
> acre Wherebp that is diſcharged, the other 
3 muſt be diſcharged, unlefſe tt Would be 
pozttoned, and in this caſe the Law will 
fer no a ppoꝛt ionment bp the parties awn 
, foz this rent beginneth all by the act of the 
rtp, and is called a rent againſt common 
ht, wherefoze it is not faboured in Law, ag 
Kent ſervice is, but if part of the land de» 
d, there ſhall be an appoztionment,becauſe 

ath the land there by att cf the Law, and 

follp can be aſſigned in the party. But 
tonſciente it ſeemeth rhe whole rent dotb 
nain ſupra, if the Feoffment were upon 
ft, foz na reaſon that acre whereof he is in⸗ 
fed, of which be is to take no pzoffr,{pould 
diſcharged alſo the rent, and ſa foz the other 

te in the Gzantozs hand, becauſe he was in 
great fault to make the Feoffment, as 
other to taks it, Aliſo if the Feoffment 

were 
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were made upon a barg ain, oe contract, it. 
their bargain they remembꝛed the rent, c9j 
frience muſt follow the bargain, if not, it is 
continue in conſcience after the poꝛt ion, by 
in the petncipall tale, it is extinct in conſcience 
as it is in the Law: fez grants 02 pꝛofits o1 
of land, have not their "effect by the Law « 
Beaſon, moze then grants of land it ſelf, hy 
by the Law of the Realm, if they han, thy 
migbt as well paſſe by wozd, as bp deed ; bu 
the grant of a rent, if it be not in deed is bo 
in Law, then map the Law of the Realm d: 
termine how long ſuch Bents ſhall contin 

and when the Law judgeth ſuch Kents boi 
ſo doth conſcience, except the judgement of th 
Law be againſt the Law of God, oz the Lay 
of Beaſon, as it is noꝛ in this cale : But if 
be ignoꝛant that it hath ſuch a rent, which 
ignorantia facti, oꝛ {f it be ignoꝛant that th 
Law would ertinct the whole rent, which 
ignorantia juris, although ſuch ignorance he 
\ Nttle in the Lawof England, it ſeemeth t 
rent doth remain in conſcience after the yp 
tion, becauſe in conſcience no default can tha 
be allianed tn him. 


— 


Ca?. XVII. 


A Man granteth & Rent charge out oft! 

acres, and afcer infeofeth H. of one of! 
- acres, after H. intending to extinct all t) 
Kent, cauſeth his acre tobe recovered agail 
dm by a Ait of-Eaccy in the Poſt, ta th 
K nas 


„ W 


ame of the Gzantee/aud others to his evan 
ſe, the Gzantee not knowing of it, the 
her Demandantg enter bp fozce of the reco- 
p, and die, ſo that the Gzantee is ſeiſed of 
{i the acre by the Survivoz to the uſe of H. 
he whole rent is extin in Law; foz the whole 
ent cannot be iſſuing out of the acre in the 
F:antozs band, this retoberp being upon a 
tned title, which the Gzancoz being a ſiran- 
er unto map fal ſiſie: but if the recoberp had 
een upon a true title, the whole rent ſhauld 
ave been iſſutng our of the other acre. (B.) 
Are, heing his own act, foz 3. B. 3. where a 
poman baving a rent out of theee atreg re» 
dvered one in Dower, the rent was appozri- 
ned. But bere the whole rent bp the unitp 
poſſeſſion, aithough without the uſe, is de- 
ermined againſt the Gzantoz : oe in con- 
ience the Gzantoz not being pꝛivp to the 
uſe of the erxtinguiſhment , as in the caſe 
efoze, ànd the Geantes is in conſcience to 
ave the whole rent of H In this Chapter 
nd the laſt, where it is ſaid, the rent is ex- 
nguiſhed in Law, it is underſtood that tbe 
emedies at the Common Law bp Diſtreſſe, 
(file, 6c. are determined, ana the party that 
abt to have the rent in conſcience, (all be 
ut to bis Subpena. 


Ca?. XVIL 


\ Villeine is granted to a man foz life, o 
 peoars, and purchaſeth lands in fes, the Keſ- 
e entereth, be (hail hold 7 lands to him 72 


| LIS. II. 
hbts beirs: Ent if the Sig nioꝛie be gtanted fy 
lite. and the Tenant attozne, and die without 
ber, and the Tenant foz life entreth, be har 
no other effate there in the land, than he had 
the Setgnozie, fo? in this-caſe of Eſchear, thy 
land tometh in lieu of the Sianiozie, and th 
Heigntoꝛie is cieeripertina, but in the pen 
rtpal caſe, be bath nor the land in lieu 
the Uilleine ; foz he bath the Uililetne ag by 
foze, but he hath the land ag a Perquiũte hy 
means of the Uilleine, which be Mail bay; 
in like caſe, as the Uilieine had them, vi:Þ 
of his goods and chattels the whole pzoperts: 
of bis leaſes fo? pears, the whole term: ofa: 
Nate foz life, the ſame eſtate; and of Fu 
ſmpie and Eſtate tatl , the Lozd ſhall hat! 
a Fee ſimple, though he had but an Eſhat 
foz pearg in the Uilteine, ſo that he enter oz ſel 
attoꝛd ing to the Law, befoze the ggilleine a 
en, oz elſe be ſhall habe nothing, And i a 

E recuto? habe a Uſlieine, that bis Teſftatt 
had foz term of years, and be purchaſeth lam 
in fee, and the Exrecuto? entereth, be hath 
Fee üümple in the land, bur tt ig to the 
hoof of the Teſtatoꝛ, and ſhall be an Aſfets 
bis bands. (B.) Like Law of a Bie 
Parſon, at. which have a Gilleine in right! 
their Church, which purchaſeth land and thi 
enter, thep are ſeiſed in right of ti 
CThurth, and not as a Perquiſite, Note n 
\ diberſitp, foz a Leſſee, oc. hath the Ulle 
in bis own right foz the time, gc. And ti 
Tord map impeiſon tbe bodp of his Uitief 
if be will. And admitting the Law, that! 
man map ſo take à wap the lands and goo? 
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big Uilleine, and impꝛiſon him, to ſtand 
with conſcience, (becauſe it hath been ſo long 
dmitted in the Laws of the Keaim, and 

th heen put in ure both by Spiritualitp 
nd Tempoꝛalitp) rhe Law that determin⸗ 
ch what eſtate the Lozd ſhall babe ut ſupra 
p his entry is neither againſt the Law of 
zeaſon, 1102 the Law of God; and therefo:e 
n(cience muſt follow the Law of the Realm 
| Lretn, 


— — —— 
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C4. XIE; 


Fa man miſtake the Law, as if in the cafe 
in tbe laſt chapter, he give counſel to him in 
he reverſion, after the death of the Uilleine, 
hat be map enter, and that the Tenant fog 


fe by bis entrie had but an ettate fog life of 
e Uilleine, whereupon be entreth, to the 
reat expentes ot both parties in ſuits, tbe 
ounſello; if he knew the Law, is bod in 
onſcſence to reſtitution to bott parties, of 
hat thep are indammaged, as 1iſo ta make 
mends foz his untruth: So if be took unen 
m to know the Law, and had taken no come 
tent ſludp therein, be is bound to reſſt- 
tion to both parties ; But if he that hath 
ken ſufficient ſtudp, do miſtahe the Law in 
me hard point, be is not bound to (ugh re⸗ 
jtution. It he ask the counſel of one that bi 
noweth is not learned, tbe Client oz Gdun- 
lo: (if the Client be not ſufficient } be- 
ule. be gabe counſel to the wzong, be bound 
teſtttutian to him againſt whom, gc, but 
* 


nition to Counſellozs to be warp in giving 
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the Counſelioz in that cafe is bound to nothing | 
as to him that he gabe the tounſell ume; 
foz there wag as much default in him to ag 
counſel of one whom be knew ignoꝛant, as n 
the other foz bis pꝛeſumpt ion to give coun} 
being ignoꝛant: But if he that gave the coun, 

ſel knew not but that the other had truſt, both 
that he could 4 would give him good counſel, 

bowbeit the truth was that he could not ſa da 
then is he bound to offer amends, but the oth 
map not take it in conilcience. An adm 


advice, and not ta think it a rebuke unn 
them, to withdzaw that they have misdon 
but to follow the ſaping; That we hau 
1madviſedip dIrie, let us with good advici 
revoke again. If a man give counſel in this 
Beaim, as his learning and conſcience gibet 
him, and regardeth not rhe Laws of th 
Realm, he giveth not good counſel, fo: eben o. 
man is bound to follow the Law of the Com| 

trep where he is, if it be not againſt the La 
of God, no? the Law of Keaſon, and ſo ma 
the caſes be, that he map binde hi.uſelf to u be 
ſtitutton by luch counſel. ; 
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Ayo. his meer motion infeoffeth H. 
Andenture upon Condition, that he (al 
pearip Pap to I. S. out of the land a tertaſf at 
rent, and if be fail, that it ſball be la wfull! 
the ſaid I. 5. to enter, ac, the rent is u 
Paid, 1.5. map not enter by the La w, nor Con 

* | . ſclene: 
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ſctence; foꝛ there is an antient Waxim, that 
no man ſpail take adbantage of a Conditton, 
unleſſe be be party oz pꝛiby to the Condition: 
Amd as to the intent it is void in many caſes 
o all intents, not being geounded actoding 
o the Law: As if a man make a leaſe foz 
ife, and after confirmeth the eſſate of the 
Tenant foꝛ life, the rema inder over to A. B. in 
ee, it is a void remainder , not withſtanding 
he intent; foꝛ by the Law, no remainder tan 
depend upon anpeſtate, tut the eſtate begin 
it the ſame time when the rem« inder doth, 
where in this caſe, the confirmation inlarged 
tot his eſtate, no? gave him anp new effare : 
ut if the leaſe had been per auter vie, and the 
Leſſoz bad confirmed the eſtate of the Leſſee, 
oz the life of rhe Leſſee the remainder over, it 
ad been a good rem ainder, foꝛ there the eſtate 
B inlarged. (B) Note although there be no 
voꝛds of grant. And in the firſt caſe, it cans» 
ot imire to A. B. by wap of grant of a rever- 
on, foz that is no party fo the deed 3 Ind ns 
rant can be made but to him that is party to 
be deed,ercept by wap of remainder : There- 
Ve if a man grant to a ſtranger, that his Leſ- 
e foz life all have eſtate to bim and hig 
(rs, it is a void grant, if it be of his meer 
otion. So if a man make a leaſe foz {ife, 
nd after grant the reberfion foz life, the 

2mainder over in fee, and the Tenant foz ii 

ttoznes to the Gzantee foz life, intend! 
Pat be onip ſpall have advantage by his at- 
benment, bis intent is vold, and it tnuretb 
tozding to the grant, but the Feoffec 
ia enter ſupra foe the condition broken 
F 3 oz, 
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% the words upon Condition, implp : 
re⸗ entry to the Feoffoz, then the word 
ſubſequent that the ſtranger ſhould enter „auf 
but nugation and void in La w. 


— 2 * r 6 
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JF the words in the laſt caſe had not bet 

conditional, but by theſe woꝛds, It is + 

greed, that the Feofee (ſpall pap fo H. an 

; bis heirs theſaid rent, and if be fall, it is 4 
| _greedthat H. and his heirs (hail enter into i 
| land, then foz nonpapment neither the Feoff 
# noꝛ the (aid H ſhould never enter inte the lam 
4B foz here is no re-entrie given to rhe F eoffoz, x 
| in the caſe pꝛetedent, and the entrie giben to 
| ts Void in Law, becauſe he is a ftranger t 
rhe dceb, tberefoze here it is to fee to what ll: 
| the Feoffment ſhail be taken, and it ſeem! 
j it hall beto the uſe of the Feoffee, as long! 
[ be papeth the rent, foz no reaſon he ſpould 
4 troubled with papment of the rent, and hl 
| nothing fog his 1abour, neitber can the intent 
| the Feofoz be taken lo, ercept be expzeſſed 
| alſo bp tbe wozbs, That if the rent were 
, patd that H. ſhould enter, it appears tbar 
meant not to have anpuſe himſelf: S0 ti 
varies from the common caſe of uſes , wit! 

a man makes a Feoffinent,and it appears 

| to what uſe, ne it is not upon anp recompent 
it ſhall be taken to the uſe of the Feoffoz, erg! 
| the contrarp can be pꝛobed bp ſoms bargain 
| ezthat bis intent was expꝛeſſed to ſome ol 


uſe at the time of the Iiverp : Ss the kno! 
[ed 
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edge of the intent of the Feoffo? is the great ef 
FeaintÞ foz knowledge of the uſe in this caſe. 3 
ut when tbe Feoffozſaith, Chat if the rent 
e not paid, that then the laid H. ſhould enter, 
jhougb bp the Law be cannot enter and habe 
frechoid, pet the intent of the Feoffoz appears 
erebp, that he ſhould habe the uſe '3 foz ſeeing 
had the rent to his own uſe and not of the 
eotfoꝛ, it ſeemeth be ſpall have the uſe of the 
nd that is aſſigned to him foꝛ nonp a ment ot 
erent, and it muſt be underſtood that he had 
he rent to bis own uſe, and it ſhall not be un⸗ 
erfiood ts anp other tiſe , unleſſe it can be 
zobed, foz it is ns rent tn Law, and though 
were aſſigned to him and his bens without 
ondition, be hath no remedp foz it by Dt 
relle, Aſſiſe, Writ of A nnuity, ar. But his 
edp is in Chancerp, where he muſt ſuggeſt 
hat he ought to have it in conſcience, and hath 
3 rcmedp at the Common Law. Amd it be 
ive no remedp but bp wap of Conſciente, it 
emeth when be bath recovered it, be: ought to 
ve tn conſcience, and that to big-own uſe, un- 
ſſe the contrarp can be pzoved, and if the in- 
nt of the Feotfoz were that he ſhould diſpoſe 
foꝛ him, as he ſhould a ppoint, then bath he 
e rent in uſe to another uſe, which is ſeldom 
en, and ſpall not be intended till it be pꝛaved. 
ad ſo in C onſciente, foꝛ Conſcience learcheth 
at which rhe Law doth, viz. the intent of the 
eo ffozꝛ. Ste cap. 13. the reaſon of the diverfirp 
at in this Chapter the intent of the Feoffo? 
ſo much regarded, and not in the laſt. 


444* 8 


LI 3. II. 


— . — — * — 
— — 


6 — 
1 — — 


Car. XIII. 


Use of land fi rſt began and were re ewa 

bp a ſecondarp concluſion of the Law 
Keaton thus, when the general Cuſteom of pa, 1 
pertp came in, it followed of reaſon that frei 
mans lands and goods ought not to be takn| 
from him but bp his aſſent, oz bp tbe Lay; 
And then fith he that hath lands, bath thetey ? 
two things, one the Poſſelſſton, t alled tn — 2 
Law the Freehold; rhe other Wuthozit), 
therebp to take the pzofits, be that hath lan 
9 and maketh a Feoffment, intending to gf 
i om the Freehold, and keep the profit; 
i ought in reaſon and conſcience to Have th 
þ p2ofits, and then the Feoffee is (atd ſeiſt 
to the uſe of the Feoffoz, And although! 
man make a Feoffment, reſerving the pz 
fits oz any part thereof, as Common, WoW: 
Gzaſſe, gc. it is a vold reſervation in La n 
foz it is parcel of the thing granted (and is i 
Uke the taſe as where a man leaſeth his Ys 
nos, except CA. arre, foꝛ there M. acre was m 
ver leaſed, ) pet it doth not pꝛohibit ſuch reſt! 
bation, ſo he that makes ſuch reſer vation u NE; 
fenvethno Law thereby, and therefoꝛe tte i 
ſerbat ion in ronſtience is gaod, contrary | 
fuch reſervation oz uſes were pobibited y 
Srarute; and the Statute were not agaiil 
reaſon, but it ſhouſd pꝛebent the Law of ro ut 
ſon, in putting awap the tonũdet ation when 
upon the Law uf KBeaſon was grounded be 
bee the Statute. And the reaſon wop * 
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= remained to the Feoffee , not with and. 
ng big own Feoffment, Fine, and alfo Be- 
overp ſom et imes, is the cauſe and intent of 
he gifr. A motion that ft ig intonvement 
hat matters of Kecozd ſhouid fo [ighrip be 
avoided bp a ſecret intent and uſe of the par- 
es, and by a nude and averment and mat- 
er in fait. @Tbe rauſes whp there have fo 

any perſons been put in eſtate of lands to 
he uſe of others are many: Some are put a- 
wap bp divers Statutes, and ſome remain; 
Some babe put the ir land ſetretip in Feoff⸗ 
ent, ts the intent that be that hath right 
hould not know againſt whom to being his 
action, which is ſomewhat remedied by Sta⸗ 
utes that give ations againſt Pernozs, 
Sometimes to have bearing of their Feof⸗ 
fees; To put awap ſuch maintenance, tre» 
le dammages is given bp Statute againſt 
uch JSeoffozg. Sometimes to the uſe of 
Poztmain, when thep could not gibe the 
Freehold, which is taken a wap by fheStatute 
pf R. 2, Sometime to defraud the Loꝛzds of 
1 arts, Keleefes, Periotg, Lands of their 
Uilletnes, which are put awap by Statutes 

ade tempore H. y. Sometimes to avoid 
Erecutions upon Statutes and Uecognt» 
antes, remedied by Statute 19. H. 7. d nd 
hey pet remain foꝛ divers rauſes : As to 
put awap Tenancp by the Curteũe, and ti: 
les of Dowec: And becauſe, if thep were 
but of the hands of the Conufoz, at the time 
of the Erecution (ſued. they ſhall not be had 
in Exerution upon Statute 82 Recogniſante, 
no? upon a Extendi facias ad valentiam : And 
Ceſtuy 


it Des Dye 5 n eee . p Oro age we; an 


Sometimes foꝛ ſeberity of Covenants in In: 
dentures of marriage and other bargaing, 


. ns Au acts * 


Lis 11. 
Ceſtoy que uſe map dei late his will thereon: 


whicb two laſt are rhe pꝛintipal cauſes whp ſo 
much land is put in uſe. Alſo a uſe is no A.. 
ſets in a Foꝛmedon, noꝛ in an Action of debt a. 
gat: ſt the Deir, neitber ſhall be ta ken in exe: 
cution upon an Elegit. X uſe map be limited 
to a ſtranger upon a F eorfment, as aiſo to the 
Feoffee himſelf, without conſideration : Ant 
Ceſtuy que uſe without conſideration map 
grant, that thencefozth the Feoffee ſhal be ſeiſed 
to his own uſe; fo a uſe in eſſe map jag well 
be granted without conſideration as the lam 
might: But a man cannot commence an ule 
bur bp liverp, oz upon a conſideration, ez bar: 
gain: fo: if a man ſeiſed of Land grant with- 
out tonſideration, that thencefozth be will ſland 
ſeiſed to the uſe of the Gꝛantee, it is void. 


* _ 
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pe Diverſity between the two caſes in the 
xx. and xxj Chapters is this: In the firſ 
taſe the. Feoffoꝛ might enter foz nonpayment 
of the rent, then by big entrie he avsided the 
firſt Liverie, and was ſeiſed of like eſtate as 
befoze tbe Feoffment ; ſo here remained nothing 
whereupon the ſtranger might ground hig uſe, 
bur only the bare grant oz intent of rhe Feot- 
ſoę, and a nude grant of him that is ſeiſed 0 
lands is not ſufficient to begin an Uſe upon 
although an Uſe in eſſe may be granted a way 
wit bout recompence, a8 the land might, e : 
8 


U 38.5. 
hay been in poſſeſſion : but it is a ground 
that an Tife cannot be begun bot bp a Liverp, 
oz upon a recoinpence o2.hargatn, and that 
there is ſuch a ground appearech thus: Jr a 
man make a deed of F eoffment, and deli ber it 
as his Deed, the F eoffee hath no title befoze 
Liver p, but onip map enter and octupp at rhe 
will of the Feoffoz, and there 48 no book that 
the F eoffoz is in this tale ſeiſed to the uſe of 

the Feofee. So tf a man make a Deed of 
Feotfment of two acres !ping in ſeberal 
Shtres and liberp in one, gt pet it appearech 
by the wozds of the Deer, that the Feo lo: 
gabe the lands to the Feotfee, but pet fo: ick 
af liver p the gift was void, ſo is it here neſſe 
Liverp be made accozdingiy. - But in the le⸗ 
cond caſe the Feoffoꝛ map not re-enter, ſv the 
liberp is on foot, and thereupun tbe firſt uſe 
map well begin in ihe firanger, vohen the rent 
is not p id unto him acco?ding tothe firit a- 
greement. The K aw of reaſon that a man may 
do nething agatnſt tie treth is not bzoken, if 
uch a nude grant and ſeiſed, ac. ut ſupra be 
bolden vod: foꝛ it is not againſt the Gꝛantoꝛs 
troth, though he be not ſetſed to the Gꝛantees 
| uſe, but it pꝛoveth that te bath granted that 
the Law will not warrant , and therefo;e the 
grant is Void. Bur if the Ge. nroz had gone 
farther, that he would ſuffer the Gzantce to 
take the pzofitg.oz that he would execute eftate 
unto him when he (ould be req:1tred, there he 
were bound in con ctence by the ſaid rule of the 
Law of Keaſon, though by che Lawit is, Nus 
dum pactum ex quo non 0: iur Act o. 75 
CAP, 
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COntcracts are grounded on the Cuſtom g 

the Realm, and bp Jus Gentium, and no 
directly bythe Law of Keaſon ; for until pz 
pzertp was bought in, there was no Con. 
rracts : but then they were neteſſarp, that 
man might lawfuilp have of tis neigbbour 
that he had not of his own. Contracs there- 
foze are made by aſſent of the parties by 
agreement between them of goods am 


lands foz monep oz other retompente, bu 


of monep ulual, foz monep. uſual is no con: 
tract, A Concozd is pꝛoperlp an agreement 
between the parties with dibers articles ar. 
ſing on the one fide and on the other: As if 4. 
let a chamber to B. and it is farther agreet 
between them, that B. ſhall boozd with A. and 
B. to pap foꝛ his chamber and booꝛd x. li. this is 
Pzoperip a Toncoz), but it is alſo a Contraf, 
and an Action lpeth upon it: But the diver 
fity between a Contract, Tontoꝛd, Promille, 
Gift, Lone, Pledge, Wargain, Covenant, 61, 


is not much argued in our Laws, the intent 


whereof is to have the matter, and mt 
the terms argued. x Nude Contract, 6 
Where a man bargaineth his goods oz lands 
without recompence appointed; Þs tf I fa}, 
I (ell thee all my lands oz goods, and 10- 


thing ts aſſigned fo be given foꝛ it, and this 
fs void in Law and Conſcience. A Nude Pro- 
miſe ig, where J pꝛomiſe one ſuch a ſum , 0! 
fobutld him an houſe, oz to do him ſuch ſervich 
X 
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and nothing is aſfigned foz it, no action lieth 
though thep be not perfozmed. So if A pro- 
© miſe to keep anothers goods ſafe till ſuch a 
time, and after J refuſe to receive them, and 
and the p be loft oz impaited by mp negligent 
keeping, an Action lieth. If a man babe a 
charge by reaſon of a pꝛomile made unto him, 
and hath perfozmed the charge, he map have 
an Action foz the thing pzomiſed; As if one 
ap unto him, heal ſuch a pooz man; oz make 
that high-wap, and J will give thee x. Ii. if he 
do it, an Action lieth. So where the thing is 
ſpiritual, as marrp mp daughter, and J will 
gibe thee r.li. and be doth it, an Action lieth, fo: 
ze bath Quid pro quo, viz. the peferment of 
bis daughter foꝛ the monep. But if thep to 
whom, at. have no charge bp reaſon of the pꝛo- 
mile ; as if one pꝛomiſe ;monp to an Unijberſ} - 
p, City, Church, Clergp , poo? men, at. 
zjough it be foz the Common-wealth , oz ſer- 
vice of God, there no action Ipeth. Mut if he 
intendey to be bound, (6 it be honeſt, la wful, and 
poſſible, and if he doth it not, he is a liar, 
which ig pzohtbited both by the Law of God 
and of Reaſon, but berauſe his intent is ſecret 
n big heart, the Law ofman cannot judge it, 
f be intend not, be offended onip foꝛ his diſ⸗ 
mulation, pet bp mean accidents he map be 
diſcharged. Af J pzomiſe one xx. li. becauſe 
he barh built me an houſe oz lant me ſuch a 
m, at. although no A ctton ite by the Law, 
bet aufe it is upon a conſideration executed, 
pet there J am bound in conſctence to per- 
dem it after mine intent, as afozeſaid, JE 
9 Pzomiſe one x. Ii. in recompence of ſuch a 
treſpaſſe, 
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treſpaſſe; no Acton lpeth, the te aſon foꝛ that 


mom les be no perfen Contratts. Foz a Con. 


tratt is pzoverip where 2 man foz his money 
tail have bp aſſent of tre ther party, goods 
oz other pꝛofit at rhe time of the Contract oz at: 
ter: but if it be pꝛomiſed foza cauſe Paſt bp 
way of recompence, it ia rather an Acton 
whic!t: muſt be execured in hand, fo? upon 
an Acteꝛd lpeth no Action, and here te map 
be his own Judge in conſcience; Foz though 
a man ought to Perfozm in conſcience luth. 
pꝛomiſe ag he was in conſcfence bound to 
befoze the pꝛomiſe, though be intended not to bi 
bound by his pzomiſe, ag if he pꝛomiſe his fa 
thera gown to keep him from cold, dq tc. anv here 
he mas hound to make (atigfaction foꝛ the t te. 
paſſe be foꝛe, pet becauſe treſpafſe is uncertain, 
and the party fs ſtill at liberty to have bis 
Action, he is not bound, otherwiſe is it if it 
were of a debt. In the caſes \vp: a of pzemilſe 
fo? a Common» wealth oz ſervice of God, it is 
ſaid an Action lieth in the Canon Law, but in 
this Reaim ff the pꝛomiſe be a tempoꝛal rhing, 
tf an 2 (fon be b:ought thereof in rhe S pic 
tual Court, a Pzobtbftion v2 Pꝛemunire 1peth 
Nat no Action ut ſupra lie thereof im the 

ings Court; So if debt de brought agaiil 
Executozs there upon a ſimple Contratt, oz fi 
per jurp in a wager of Law, though no remedy 
lie fo? the perjury in the Bings Court; fo 
Meobibition lieth where the Spiritual Coutt 
holdeth plee in caſe where by the Ringe Mee 
rogative and Cuſtom the ougtr not, and nd 
only where the party may have his remedy i 
the Bings Court. 1 
: Ny 
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A Wan ba bing two ſons, one before, the 
other after eſpouſals , deviſerh to his ſort 
and heir all big goods, where in the Spiritual 
Law, be that is bozn befoze eſpouſaig ig 
Mulier, in our Law be is Baſtard, and foz 
a legacp of goods the ſutt muſt be in the Spi- 
ritual Court, but if it had been of Chatteig 
reals; as of a ſeaſe foꝛ pears, oz a Hard, 
ic it (pould have been in the Bings Court. 
he queſtion which all be taken foꝛ heir ſupra, 
and it is holden that tbe diverſitp of the Courrg 
hall not make anp Diverſitp of Judgement, 
oz then might follow this inconvenience, 
bat if rhe bequeſt had been both of Chat- 
els reaig and perionals, one ſhould be jubg- 
d heit in one Court, and the other in the other, 
which cannot be intended the farhers mean⸗ 
ng; therefsze he (Wall be judged as heir, 
which is heir bp the Common Law, viz. be 
9920 after eſpouſals, and the Judges Spiritu- 
ate here bound in ton! ctenc e to take notice 
f the Common Law, as in the c2ſe ſupr 
l. 2. MAbere two Jopntenants be of goods, 
ind one devileth bis part, and the partp ſueth 
ot his Legacp in the Spiritual Court. 
Und as where © recutozs of a man outlaw⸗ 
d, are ſued foz Perfozming of a Legary, and 
Head the Out la wie in the Spiritual Court 
it diſehatge , becauſe thep be chargeable to 
be King, and pet there is no ſuch Law of 
Dutlawze in the Sptritual Law. So muſt 


i 


was the Writ of Ki 


r oY at — 
* "We = 


* offerings and penſiong in taſe where it la 
at the Common Law, aſwell ag of Diſme! 
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the Kings Judges doe when matter comet 1 
befoze them that ougbt to be judged after th, m 


Spiritual Law. C If a Parſon alien 3 M** 


Þoztion of Diſmes accozding as the Spiri. 
tual Law hath ozdained without ſolemnitieg 
of the tempozal Law, if it be under the value 
of the ilij. part of the Church, Quzce whether 
it be good, but if it be to the value of th. 
ij part oz above, it is not good, tberefoyy 
.of IDiſmes 0bained, 
"(1D if in a Writ of Higbt of Diſmes, it ty 
adjudged in the Kings Court foz the Pa. 
rron of rhe DiSceſſo2 of him that alieneth fy 
want of the ſolemnit ies of the Common Lay, 
the Judges ſpiritual are bound to give theij 
judgement accuvzding to the Judgement gj: 
ben in the Bings Court. Likewiſe if ; 
Parſon agree to take a penſion foꝛ the tithe of 
a Mill, if the penſton be to mas part of 
the value of the Church oz above, it muſt b! 
altened after the ſolemnities of tbe Uings 
Laws, as Lands and Tenements mui?, ell 
a Mrit of right of Diſmes lieth, ac. Am 
although the Statute of Weſt. 2. cap.z 5. whit! 
gibeth the Patron a Ulrit of right of Diſmes, 
where the Incumbent had good right bp tf 
Spiritual Law, and wag let by an Indic 
vit, where at the Common Law it lap en 
where the Jucumbent had no remedp by tit 
Spiritual Law, although this Statut 
peak onlp of Diſmes, pet foz that it lap 0 


if ta taken, that by the equitp of tbe Ott 


tute, it now ſo lieth alſo; (And ſome * 
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lap of leſſe than the fourth part at the Toni- 
mon Law, vide Firzh., Nat. Br. fol.zo. E.) The 
reaſon why a Wirit of right of Diſmes in tbe 
caſe ſupra , lap at the Common Law foz the 
Patron, was foz that bp rhe Spiritual Law, 
the altenat ion of the Parſon with the aſſent of 
Biſpop and Chapter, bars tbe ſutteſſo: with» 
ut the aſſent of the Patton; wherefoze the 
Patron had his remedp at the Common Law, 
where ſuch altenation without bis aſſent 1s 
ot good. Farther where the Spiritual Court 
nay bold plea of a tempozai thing, thep muſ 
dge after the tempoꝛal Law. But if ir were 2 
n queſt ton whether the eldeſt ſon ſupra map be 
Pꝛieſt. becauſe in the tempozal Tam he is a | <4 
S aftard, that ſhould be judged afferthe pi? 
rualLaw ; foꝛ the matter is Spiritual, but 3 
he goods ſupra tempozal. ED 
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\ 2 Abbot by our Law had the whole diſpo- 
ftion of the lands and goods of the Ybv- 
ep, without the Covent, foꝛ thep were dead 
erſons in Law, and the Abbot ſole ſhould ſue 
nd be ſued, doe homage, fealtp, attozn, mas 
aſes, and pꝛeſent ro x dbowſons in his own 
ame, without the Covent. And the Decres 
al, that an Abbot might not pzeſent without 
e Covent, beld not in this Realm, becauſe 
e makers did exceed theit authozitp, to rake 
e ſaſd power from bim bere , therefoze net- 
er wag it to beholven in conſcience.” Againſt 
e ufurped authoeity of the Pope, under the 
| 14 G vious 
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©  , -*rolourof Uicar general, ta preſent to all Be. 
„ gneßfes with cure, our Law was alwaprsz that 
” © the Patron migbt pꝛeſent in his own right: 
* 4 Eu- che-Patron muſt pzeſent him to the B. 
* ger op; Tat examine his ability : It he 
„jide him not able to take cure of fouls, be ts 
y..\.- / to tefuſe him, and the Patron to pꝛeſent an able 
pPerlon, who muſt be admitted, inſtttuted and 
inducted bp the Biſhop : and this claim ſlandy 
With reaſon and conſcience. The Depetvatio 
wu a Benefice vg to the ſpiritual Yi: 
© rildiction-: but the right of pzeſentment. to 1 
LL ---Thlitepfs a tempð al inhetitante. aud ſhall dy; 
—ſterſd as Lands and Tenemems ſhall. yn 
| is an Bfſets. And ſoꝛ the trial of the rigur: 
© 4 ©. Partonages, there are Antons in our Lay 
VIZ. Drole d' advoyſon, &ſliſe de darrein pt 
ſentment, Quare impecit, &c. and thep halt 
been alwaps pleadable in the Kings Courts 
which is To be obſerver in confrtence;” Able, 6 
vient able, ſhall betrped bp the Oꝛdinarie, un 
leſſe he be partp, and then by the Metropol 
| tan. If an Abbot in his pzeſentment ha 
| named the Covent, it was but Surpluſag! 
' and made not the preſentment void, and if i! 
were diſturbed,be might being his Action in 
own name. 4 
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x 1 a man finde beaſts in hi nd Dammig 
ealzot, he map rake them as a Diſſre ſſe, an 

put them in Pound overt, (ſo it be with! 

the Sbire)tbere to remain till the owner mai 


amen) 
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amends foz the hurt. A Pound overt is not 
only a common Pound, but every plate _ 
the owner of t Digrefle map com 
not being a Tre relpaſſoz,. and | then 
At in ſu und overt th 
| _ it ig at then peri! a of, the o' 
be that_difrai them is at 
take bis A tion foe the Creſpa ſſe: 
not a | 
the Shire, and die, there it is at t | 
bim that dläkalnetb. The owner of the £ te), 
after be bath rendꝛed amends, map not take his 
cattel out of the Wound; foz he map not be 
is own Judge; if he do, a Parco fracto lietb | 
againſt bim: but his wap is to ſue a. 8 
to have them out, and there upon th ufficiency Fel 
xf the amands offerey is iſſuable, if ir were nor 
ſufficient tbe Jhowant ſpall habe ſuch amends 
ag the Jewzte ſþail a ſleſſe; if it were ſuffici- 
ent, be (pail peeld Dammages in the Replevio, 
ecauſe the tue is tryed againſt him: Jf after 
uffictent amends offered, they die in ſuch - / |. -- 
Pound overt, pet is it at the peritof the owner, 
02 be is bound at bis. peril, by r f the 1 © 
wong done at the 20 inning, to lee t Pp 
abe meat 10 all be in Pound, ' 
nleſſe he Bing crit cms to olter them, -/ 18 
nd if he ed reſiſteth that, then ik 1 
hep die foz lack of meat, it is at the perill * 
im that diſtrained, and the owner ſpall rets⸗ 
etdammages againſt bim in an Action upon 
bs Dtatute, for viſobeping ths Rings * 
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Carp, XxVUl. 3 
p the CibitLaw, a man befoze the ags if 


B 


xv. pears cannot gjbe;tirlefſe it be with au · 
thozitp of his Cutoꝛ: ut in out Law, the age 
„to give oz (ell lands Un goods ig xxj. pearg, 
„ ; Which mutt be obſerved alle in conlcience : it 

o / deze that age it is not good (bp whoſe — 
” aft it be) except foz his meat and vzink;a 


Lo 


neceſſary apparel , oz as Execufox in pe. 
fozmante of the will of tis Tetatoe; gt. 
decree Were made by the Church, That | 
equeathgoods, to be Delivered to the pat 
tp at bis full age, that in that cale xb peut 
' ſpall be taken foz his full age, this Dett 
'bindeth not foꝛ trough the ate and t 
nof Tellaments, made bf goods at 
© tthattels belong to the Church, except in tt 
rain LozdOps that babe the Pzobare “ 
| Pꝛeltription, pet it belongeth to the Bing al 
his Laws, to determine what ſhall be the la 
ful age of the party to habe the goods, 1 
the ſpiritual Judges ought to judge the fi 
; "age after the Law of rhe Realm, ſeeing t 
3 matter of the age concerneth tempoꝛal goods 
| And the Bing by aufbozirp of Param 
might ordain, rhat all Alis ould be vol, 
| 


— — 
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fortiore, map appoint at what age ww 
© Thall bi Perfoamed : And he wigdt rake an 
the power of the Dzdinarp to rail Erect 
to accompt, which pzoves, that the Coma 
Law map oꝛda in the time of the full age, 
well in wills of tempoꝛzal things, as 9 
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iſe, and alſo that Mills ſpall be made, a for” 
jore, it belongeth to the Rings Law to inter- 
1:et Mills concerning temporal rhings,aſweif 
hen thep come in argument befoze ſpiritual 
Judges, 48 befaze temporal , and that thep 
ght not to be judge? by ſeveral Laws. | 
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2P the C ibil Law an Heret ick tannot make 
Executoꝛs, foꝛ his goods be fotfeited: But 

n our Law, if a man were convict of Pereſte, 
ind abjured , he fozfeited no goods: But if 

je were convict, and delivered to Lap bands, 

e fozfeited all his goods that bs had at the 
ime of deltverp to them, but not his lands 
ttept he were executed, and then thep Were 
feited ag in taſe of Felonp, to the Loads of 

he Fee, ercept thep were holden of the Oꝛdi⸗ 
zarp,foz then the Bing ſpall have the fozfeiture 

D a Statute of 2. H. 4. See the Dtarutes 
R. 2. ca. 5. 2. H.. cap. 15 3. H. . cap. 3. 25. H. s. 

2p. 14.31, H. 8. cap. 1 l. 34. H. c. 2. 35. H. 8. 

ap, 5. 1. f 2. P. d M. cap.6. 6 1. E. ( cap. 12. 
EKliz. cap. 1. If the Church ſhould decree, that 

0? Herede the party (hall foꝛfeit his goods, it 
undeth not in Law noz conſcience; fog though it 
elong to the Church to determine Hereſites, pet 


160D89 be t empoꝛ al, and — the Judge- £78 A | + 
wEnt of +. and until the Sta- 


ute of H. 4. the Dzdinarie might ſer no nt 
pon an Heretick, and by that Statute be 
night, and the Bing ſhould have the fine , as 
the Statutt apyeareth. 
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I F "Go ozfenants in tommon ot 3 
Patronage barp in their Preſentation, the O. 
dinaty is not bound to admit the Clerk of the 
moze part, noz leſſe, but if t he ſix months paſſe. 
befoze thep agree, be map pꝛeſent bp Laps: 
but if he pzeſent within the fix moneths, .thep 
map agree and being a imp edit ag eint him. 
and remove his Clerk, and 0 The Dzdinaty 
Diſturber. But tfa Patronage de- 
Marceners, the Oꝛdinarp is baun 


"” to receibe-ths Clerh of the eldelt; foz the elde 


yal habe that pzeſentment,and the ſetond next, 
and ſs fozth, which is called a pzeſentmenr by 
turn, which holdeth alwap between Coparce: 
ners, unleſle they make ſome ſpecial compoſite 
on to pꝛeſent otherwiſe, But if the Bing after 
| EA eſtoꝛ ; bave the 

poungeſt In ward, ing by his pers 
gative (ball babe the Ard en ment and the 
eldeſt ſiſter the next, and ſo by turn: And if the 
eldeſt ſiſter pꝛeſent with another let, and the 
ether ſiſters then barp in pꝛeſentment, eberp one 
in their own name, oꝛ together, the Dzdinarp is 
bound here to receive neither, but map ſuffer the 
Church to run in Laps, and in this cale the 
Church is not pzoperlp laid litigious, ſo that 
the Dzdinarp. ſpall be bound at his peril, ite 
direct a Writ to enquire De Jure patronatus, 0: 
that lieth where two pꝛeſent by ſeverat titles: 
And theſe manner of pꝛeſentments are alto ts 
pf obler bed in this E ralm in conſcience, 


L. 


Car, 
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hath Gr ms 
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[N tbe Civil Law, the Patron if be be a Lap 
man hath but four monetfs to preſent, but in p 

our Law, whetber he be Lap oz a Clerk, e 

S, whith x monettg are to ve 


rcon da fter the mar ner of the avoidance ; foe 
if the aboidance be bp death, creation, oz reſ- 
ſion, the ſix moneths begin pzeſently without 
other notice, than that the Parron muſt rake at 
his peril: but if it be bp reſignation oz DeP?t- 
bation, the fir monetbs begin not till notice 
given to the Patron by tbe Wiſhop himſeif; fox 
t is not ſuffictent, though the Patron have 1 6+ 


tice bp a firanger 


(B. oz by another Wiſpop:) 


An union is alſo a cauſel of avoibance, but fo; 
that an union cannot be made without know - 
ledge of the Patrons, wio are to pꝛeſent jopnẽ - 
Ip, oꝛ bp turn, as the agreement is upon the 


union, thersfoze fith the Patron ts pꝛibie to the 


aboldante, the fir months there ſpall be accomp» 
ted from the agreement. So note, that ignozance 
ſometimes extuſeth in the Law, as in thoſe caſes 


ſupra, where it excuſerbthe Patron, Ye ſhe w⸗ 
eth that it is tonbentent that all men within 
the Realm, both ſpiritual and tempozal, 


be oꝛ⸗ 


dered by one Law as to tempozal things, and 
defendeth the Statutes of Moꝛtmain, and the 
Common Law, which determineth of gifts and 


bequeftgs to the C burch, not leabiug tr 


Law Canon, ag Doctozs would have it. 
84 
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mengement be of retoꝛd in the 'Bings 3 
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CAP. XXXII. If 


Mverfties of the Civil Law, where one not 
ercommengen map be aſſoflep withour a: WM ani 
rigfaction, gc. In our Law if one be ercom- If fee 
menged foz debt, treſpaſſe, at. (which belong: in 

eth to the Bings Crown and Dignity) it is be 

not onlp an offence to the partp to be called hl 
to anſ wer in the Spiritual Court, in matters wh 
belonging to the Laws of the Realm (where: KW the 
upon he map babe a Premunire againſt the in 

Plaintiffe and the Judge) but alſo ag ainſt the tbe 
Bing, who bp reaſon of ſuch ſuits , map ole W Ju 
great adbantages by wezirs eziginals and ju- ¶ be 

ditials, fines, amertiaments, 4c. therefoe the 
there be ought to be aſſoiled without ſatisfa- an 
ſtion. Mo where bp diberg Statutes, it 1 bp 

olent hands upon a Clerk, aànd beat 

e beating aminus ſpan be made u 


2 


the Rings Courts, and foꝛ t be laping of vit- 


lent hands, in Court Chiſtian; Af the Judge 
in Court Cheifitan award dammages foz the 
beating, be doth agatnſt the Stature, at. But 
if one bs extommengen foꝛ a thing, where tit 
Spiritual Court map a warp: the party ie 
make ſatisfaction, ag foz not intioſing tht 
.Churebpard , oz not apparelling tbe Chun 
conbenientlp, the party muſt make reftirution, 
o lap a ſufficient caution, if be be able, ere! 
be aſſoiled: ut if he offer amends, am 
have bis abſolution, and the Judge will not 
make him letters of abſolution, if the excot- 


L IB. The 
the Bing map weite to the Judge, him com- 
manding thereto upon pain of a contempr : 
If it be not of retoꝛd, there the party map habe 
hig action againſt the Judge: But if he be 
not aſſoiled; oznof able to make ( ttefa dion, 
and therefoze the Juvge will nor adit him, it 

ſeemeth the party map aſwell have his action 
in that caſe , foz not aſſoiling bim, as where 
be is aſſoiled, and the Judge will not make 
bim letters of abſslutrton, Quzre. Like Law 
'W where the party is àcturled foz a thing _ 

the Judge bad no power to accurſe him tn, as 
in the caſes of debt, treſpaſſe, at. and — f 
WW the party map have a Prem unire there, pet the 
Judge and partp map die: afſo though they 
be condemned in Premunire, that avaiderh not 
the ertommengement, there bꝛe the anion lpeth, 
and lpeciailp where the partp is delaped there» 
by of actions in the Liu Court. 


. 
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1 27 the Civil Law, there are * las | 
whether a Pꝛelate map refuſe a legat p. In 
our. Law, a Preiate oe Soberaign that map 
ſue and de ſued in his own name on, as Ab- 
bot g, PPziozs, at map refuſe a' tegarp made 99 
to the houſe, fo2 a legaty 42 not perfect ttil he © 
to whom it is (ave; afent to rake tt, others, /* 
wiſe in forme Tale he might babe great loſſe: 
But tf he will-refuſe; be muſt afluan as his 
title, faſſeth re: inquiſh to taße the pꝛoſits. 
otherwiſe he ſhall not refuſe the legacp after, 
and pet if his ſucce (ſv? refuſe the p2offts, he 
wan 


LI B. II. 
map ſabe the houſe from dammages, and from fan 
; arreragis of rents. 'Libe Law of a remains n 
. dor as of à legaty: Foz though it be generally: 
= / 1 . caſe of debiſe and rematnder, 
3 i 7 | & = D 


Teebsid is caſt upon the partp by ths 
phen tbep fall, pet map the partp refule 
Torxke them, as he map do a gift of lands e: 
goods : Fo if a gift be made to a man that 
El refuſeth tu take it, the gift is vold. It it be 

made to one abſent, it taketh not effec in him 
till be aſſent, Mo moꝛe if a Diſſeiſin be done 
to the uſe of another, he to whoſe uſe, hath no- 
thing, neither is a Diſſeiſoꝛ till agreement. But 
2 a Biſyopſole map not diſagree to a deviſe a 


FP 

* 
* * 
4 


1 remainder made to bim and the Dean and 
+ / © Chapter, noꝛ the Dean ſole, if it be made to 
a Dean and Chapter, noꝛ a Maſter of a Col⸗ 


. lege, if it be made to him and his bꝛethzen, 

io of fuch lands thep cannot anſwer ſole; 

And thep cannot diſclaim ſole in the lands 
which thep habe by ſuch deviſe oz remainder: 
Therefoze if a G iſhop be vouched, and the lien 
is alleaged bp the Tenant, by reaſon of 4 
leaſe made to him bp the Biſhop, Dean and 
Chapter, rendzing a rent, the bene 
not diſclaim in the reverſion', Without aſſen 
of the Dean and Chapter. But a Dran bolt 
map refuſe a grant of lands oz goods yã o N 
a reverſion, made to the Dean and Chapter; 
Tbe diberũty, becauſe a debiſe and remain. 
der are caſt upon "the partiss without aſſent, 
whereunto the Dean noz the Chapter (ole 
map diſagree without aſſent of other, but 
a gift oz grant is not oo unto them, un⸗ 
til they both agree, To ſuch gifts an 


_ 


In. 
fallt 
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ant may diſagree aſwell as one of full age Ze 

zut if & woman cabert diſagree, if rhe hul 

band agree, the gift is good: but if the land be. 

charged with dammages oz moze rent than it 
is wozth, the wife ſhall be diſcharged thereof, 
f after ber husbands death ſpe refuſe the oc » 
upation or cle land: As it is where a leaſe 
ot pears is made to the husband and wife, 
peelding a greater rent than the land is wozth: 
Im ſo of a ſucceſſv?2 of an Fbbor : but if 
the husband in tbe laſi cafe overitve the wife 

and die, his Executoꝛs if they habe Aſſets 
pap the rent to the end of the term, the 
map not refuſe the leaſe, but if thep have 
rot Aſſetg, tbep may waive the occupation, 
and by ſpectal pleading diſcharge themſelves 
f therents and leaſes, otberwiſe they may 
harge themſelves of their own goods: A 
eaſe foz life, remainder to an Fbbot foz life 
f A. reſerving moze rent than the land is 
vozth, Tennant foz life dpeth, the Abbott 
map refuſe the remainder ; Cauſa qua ſupra ; 
And though he aſſent, if after te die, oz 
be diſpoſed living A. his Sucreſſos map diſ⸗ 
barge bimfelf by refuſing the occupation. 
und if ſuch a remainder be made to a Dean 
and Chapter, and the Dean agree without al⸗ 
ent of the Chapter, the Dean and Chapter 
map after diſagree; foz the att of the Dean 
without the Chapter, Call not charge the 
Chapter in that behalf. If ina Przcipe there 
be but one Tenant, whetter be be ſpiritual 
0? tempozal, if he diſclaim in raſe where 
diſclaimer lieth, the land ſhall veſt in the Des 
mandant; but if there be two I 
| al 


- 

Fay * | 
by A ; 
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the nr But if an Abbot oz Lap- 
e the taking the pzofits, and ew 
1 11 whp it (ould hurt him if he did 


= 


ſuprz, conſcience followeth the La w. 


CA. XXXIV. 


BY the Evil Law, a gift made under a fm 
Wall not be avoided, if the Soveraign only 
bzeak the condition; foz the Deed of the — | 
ut 


late onlp ought not to hurt the houſe. 
if in our Law a man infevffe an A bbot by Jr 


denture, upon condition of papment of a tet | 
tain ſum, gr, if the Abbot fail in pa pment, 
the Feoffo? map re-enter, fo? the Abbot hatch. 
no right, bur by the gift of the Feottoz, which. 
was conditisnal, and that bing bzoken, the 


F eoffoz map re-enter, by which re⸗ entrie be 


oberthzowetb the firff liverp, and all mean 


Acts, and holdetb the land as in his firſt eſtate, 
and our Law regardeih not in whom the de- 
fault be that the condition is bzoken , except 
the Festo himiſelf be Particeps criminis. Fut 
therẽ is a great diperũtp, where the gift is ab- 


fotute, foe there the à bbot alone ſhafl not br 


the Common Law diſherir his houſe, extent in 
few caſes, but upsn diverg Statutes ths 
the ſufferance of the A obot omp might men 
he houſe , viz. by his ceafſer, by levpi: 


trolle upon an boule, and by ſome upon is 


Difclaimer 


pau veſt in hig fellow, tf he will take the 
whole Tenacp upon him, if he will not, then 


ar and be thereby diſtharged ut i\upra,Quare | 
in wt.om the lands wall veſt. fn theſe cauſes 


» CY : 
* —_ = I 9 „ 


Lis. II. 
Piſclaftrer fn an Abowzte, a Writ of Right 


of Diſclaimer ſfetb, - but where a gift ig made 
upon convitrion, it neither ſtandeth with Law 


noꝛ conſcience, that the I bbot womd have a 


moze ſure eſtate than was gſhen bim Bur 
if the land had deen given to the Abbott and 
Covent, to the intent to finde a lamp, 07 to 
give tertaln alms, teſerbing no re-entrie', and 
the woꝛd s imply no re-entrte, the F eoffoz no2 
big Yeirsg bave no remedp, umleſſe tt be in caſe 
of the Dtatute of Weſt, z, which giveth "oe 


Ceflavir de cantaria. 
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V the Canon Law, if a aifc of rand be made 
to the Church upon condition, that it ſpall 
not be altened , aithougb the better opinio 
be that it map not be {old foꝛ redemprion 
them that be in taptibity under Infidels, pet 
it is held, that it map be altene foz rhe greater 
advantage of the houſe, foꝛz it cannot be un- 
derſtood but the intent of the giber was ſo; 
And they call the condition, Conditio turpis. 
But by our Law (as tbis caſe muſt be 
judged after the Law of the Beaim, and no 
ether Law) tfthe condition be good, it reſtrains 
alienattons foꝛ the cauſes aboveſatd,afwell a9 


foz anp other. And although it be a ground 
in the Law, that if a Feoffment be made to 


BE 


offee ſhall alten to no man, that the condition 


is void, becauſe it is repugnant to the puritx 


of the effate of Fer imple; And an Abbot, 
that 
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a common perſon upon condition, that the Fe- 


LI 2. II. 


that bath lands to bim and bis Hutteſlozg, 
bath as perfect an eſtate in Fee ſimpie, as a 
common perſon that hath to him and his beit, 
pet there is this diberſitp tonterning their ali- 

e nat ions, foz when lands be given to an Pb, 
bot and his Durteſſoz, the intent of the Law, 
and alſo of the giber (ag is to be pzeſumed) 
is that it (ould remain to the houſe fo2 ever, 
and therefoze it is called a Poztmain, viz, a 
dea which letteth not a thing go Where. 
I Irchath taken hold, and tberefoze the Law 
fir fütter the condition to be good there, 
though it pzobtbtt the ſame upon a Feoffinent 
made to a man and his beirg. d nd ſuch a ton- 
dition is good upon a gift in tail, becaule the 
Statute pohibiteth that no alfenation be 
made thereof: Then the condition ſupra: bs* 
ing good, it muſt be taken generallp as the 
Words be general, and it ſpall not be taken 
in Law, tbat the intent of the giver was 
othetwile than is expzeſſed in his gift: ( 
in conſcience) At the condition had been ſpe⸗ 
cial, that it ſhould not be aliened to A. 
Then is it to be taken attoꝛding to the words, 
and map be aliened to anp other, and if thep 
bealienedto one not excepted, be map alien to 
him which is excepted, foz Conditions in de⸗ 
kealante of an eſtate be tak. n firigly in the 
Law, and without equitp. Wy 
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C * P. XXXVI. x ＋＋ + fF- a & 
Daiberities of the Civil Law, who ſþall | ; 


pꝛelent, if the Patron pzeſent not within 
fr moneths, which hold not in our Law. If in 
our Law the Patron pzeſent not within fix 
moneths of the avoidance, oz of notice, 
where notice ig neceſſarp, the Biſhop ſyay | 
pꝛeſent by Laps (unleſſe the Bing be Pa. 
tron.) At the Bichop pꝛeſent not within fir 
moneths, tbe Metropolitan bath other fir 
monethg, and if be fail within his time limitted 
by the Law, the Bing (all after pzeſent bp 
bis pzezogative, foz the Bing is Patron Pa- 
tamount of all Beneficeg within this Realm. 
Iithoughthe time be debolute to the Mavi- 
dinarp oz Metropolitan, pet bath the Patron 
libertp to pzeſent at any time befoze thep habe 
collated, and the Biſpop oz Metropolitan 
are bound to admit bis Clerk. (B. Here- 
upon it followeth , that ſo long as the 
Church is void, the Patron that is diſturbed 
ſhall bave his Q. impedit: foz Plenartie is 
no plea, unleſſe it be by ſx moneths befoze the 
Writ purchaſed , foz bim that pꝛetendeth to 
be intereſſed as Patron: But where the 
Bilypop oz Metropolitan have pzeſented bp 
Laps, there Plenattp, though it be but bp a 
dap befoze tbe Pzeſentation of the Patton, is 
a good Plea.) But ff the pzeſentation be fal- 
len to the Bing, Nullum tempus occurrit Regi. 
Where a pꝛeſentment is devolute to the Pe- 
tropolitan, bimſelf ſpall put in the Clerk, 
and 


LIS. II. 
and not the Oꝛdinarp: So that there Nod 


no- re medy foꝛ the Patron agat 
Tap tf be receive not his CTierk. In a 
Tit sf Bight of Addowſon, the Tenanc 
ſpall be ſummoned by the Church , becauſe 
there the Advowion is in demand: Otber⸗ 
wulle it is ina Q impedic „ foz there the Þze- 
ſer:tment is onlp in debate, fo that there he 
tanmot be fumnroned bp the Church, moze 
than if ff were ima Mrit of Amuttp, where 
the common retozn is, 'Clericus ct & benc ficis- 
tub, non babes Laicum feodum ubi poteſt ſum- 
moneri. N either map he be attached oz di⸗ 
flrained there. The right of pzelentments is 
. tempozaf thing, and ff belongeth to the 
Rings Laws to determine, who ought to pꝛe⸗ 
ſent, and within what time: So of avoid- 
antes, as by the Parſons being treated a Bi⸗ 
(op, o acreprence of another Benefice with- 
our diſpeniation, refignation, ot dep?tvarion- 
hte Page eratmntration of the ability of a Clerk 
geth to the Spirttual Jurildiccion, v2. to 
the minatte And theſe claims ſtand well 


With the Law of od. The King map defer 
tbe pzeſentment to a Benefite that is debolute 
unto him by Laps, as be map to one that is 
df his own Patronage, Qua null um tempus, 
&c, Fut then the Mzdinarie map place ont 
to ſerde the Cure, as he map when other Pas 
trons are ſtack intheir peeſentments. 


, 
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CAP. XXXVIL 


BY the Civil La wathe collation to all Bene - 
fices and Dignities voiding in the Court of 
Rome, oꝛ Within two daps journep thereof in 
coming os going thither , and of the ſervants 
of the Pope, belong to the Pope, ar. But itt 
out Law, the Bing and other Patrons bave, 
the Pꝛeſeutments, as axpeareth in the 26. 
Chapter. And the plea of the right of MPꝛe⸗ 
enrments belonged to the Bing and bis 
Crown , and the ſato Law to rhe contrarp 
bound not here. MPozeover, the Statute of 
15, E. 3. againſt pꝛobiſions and reſerbativns 
if ſpiritual dignities by the Pope, being a 
general Statute, was underſtood allo of Be- 
refices voiding within the Court of Rome: 
Ind the ſaiv Statute food with conſcience. 
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Bx the Civil Law tf a man bozrow an Hoge, 
and an houſe fall upon him, if it were likes 
to fall, he that bozrowed him [hall bear the - © 
kſe 3 but if not, but it be bp ſudden tempeſt o: 


ther caſualtp , it is taken as a chance, and . 
the bozrower diſcharged: So bp the 2 bY 

Law, if goods be uſed reaſonably in ſuch man 
ter as they were boztowed foz, or ag it . 


greed at the time of the loan, that thep ſyoum 2 
* by 
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be ottupied: but if thep perifh in default of d 
tbe bozrower, oz be uſed otherwiſe then thep I £ 
were bozrowed foz, in what wile ſoever they I 
periſh, io it be not in default of the owner, it d 


is at tbe peril of the bozrower in Law and ke 
Conſt ente; but if there were no default in 
bim, the owner is to bear the loſſe. Like 
Law where he hath goods to keep, whether 
foz a recompenſe oz without, but by ſpecial 
pꝛomiſe to re: deliver them ſafe, if behave an · B 
rompenſe fo? the keeping, he map tharge him 
(elf with ali chances : But if he had no ton⸗ for 
derart ion, it is Nudum pactum, and he is by 


„not ſo bound It a man have another mana Ke 


: 20008 by Trover, if be —＋ them — periſh — 
ole them by negligence, be is chargeable ! 
o the owner: Contrary, if they be loft byca bat 
ſualtp, as if the houſe where they lap be bur oft 
ned, oz that a party to whom be deltbert 
them over to keep, run away with tbem: An 
theſe divetũties hold in pledges: And whorliY ted 
one hireth goods until a cerzain dap, ac g 
By the pꝛemiſſes it map appear, that if WT (on. 
common Carrier go by wapes dangerous fi wh! 
robbing, o2 dzive by night and be robbed, MF 2s! 
ff he over-charge an hozſe, wherebp he fallen and 
in the water and ſpoileth the goods, that WI ſem 
is chargeable foz his migdemeanoz; if rot] 
would not carrp them, but that pꝛomiſe wei tal 
made, that he would not be charged foz h 
-- migdemeanoz, the pzomiſe were vold, fo? ! 


4} - - nainffreaſon, and ſo it ig in all other like caſt 


* be pꝛemiſſes is to be underſlood of good 
_bozrowed, which map be te delivered agai 


But if goods bozrowed, which canner, 
El 


2 0 3 A Y TIP , IS 9 - * 9 * « a * 4 M a 8 N . 4 4 . n K a - 
4 7 i er TEEN, NO W 72 min e * 8 "YE 
* 1 
=, 7 
= 
8 - 
p * * 
1 * 
, x 
— 
= . 
. 
2 
1 


delivered again, if they be octupied, periſp, a⸗ 
cozn, wine, monep, at. (which the bozrower maß 
uſe as his own, by fozce of the loan, and muſt 
deliver back things of like nature and balue 


foz them) it is at the peril of the bozrower. 


—_—__ 


_— 
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CAP. XXXIX. 


BY the Cibil Law, a Clerk cannot gibe oz 

bequeathe tbe goods which he hath, bp rea⸗ 
ſon of bis Church; but ſuch onlp as he bath, 
by reaſon ef his perſon: Bp the Law of the 
Kealm, a Biſhop of goods which be hatb 
with the Dean and Chapter, map make no 
gift 02 bequeſt, but be map of ſuch as be 
hathof bis own by reaſon of his Eburch, oz 
of the gift of his Anceſtoz, ac. Like diver- 
tp of a Dean and Chapter, Maſter and 
Bꝛethꝛen, except the goods be ſpecially oꝛde⸗ 
ted by the foundatien. In Abbot migbt make 
a gift of the goods of his Church. - 3 Par⸗ 
ſon, Utrar, Chauntrie Pꝛieſt, gc. of goods 
which they habe bp reaſon. of their dignity, 
as by reaſon of their perſon, map make gifts 
and bequefts, foꝛ goods of ſpiritual men are 
tempozal in what manner ſoever thep come 
tothem, and muſt be gozdered+bp the rempo- 
tal Law, ac. 


Cc AP, 
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BY the Civil Law, if a Clerk die fnteſtate, 

in goods gotten bp the Church, rhe Church 
ſhall lucceed him: but of ſuch as be hath bp rea- 
ſon of his perſon, big kinſmen, a c. In our Law, 
if a Parlon, Uicar, oꝛ Canon ſecular die inte⸗ 
ſtate, wbether the goods begotten bp reaſon of 
the Church, oꝛ of his perſon, the Dzdinarp map 
adminiſter: Ho of luch goods of a Wiſpop, 
Maſterofa College, Dean, at. ag in the a- 
boveſaid caſe thep map gtbe and bequeath, an 
muſt commit the adminiſtration to the next of 
kin that will deſire it, as of a Lap- man: If 
no man defire the adminiſtration, the Oedina- 
rp map adminiſter, and ſee the debts paid af- 
ter ſuch oꝛder as tg limited by the Common 
Law; foz if be adminiſfer otherwiſe, be is 
chargeable of bis own goods, if rhere be not 
A lets, at. fo? tbough it beſuffered , that the 
@rdinary map pap pound and pound like, viz. 
appoꝛt ion the goods amongſt the Creditoꝛs af- 
ter his dilcretion, pet bp the Law be is rharge- 
able to him that can firft obtain a Judgement. 
But the heirs oꝛ kinſmen, bp reaſon onlp that 
they be heirg oz of kin, cannot meddle with the 
goods of an {nteſtate, except where the heirs 
ſhall habe their Looms, oz the childzen (after 
debts and legacies paid) a reaſonable part of 
the goods after the cufto n of the countrep. 


Cx, 
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Cay. XLI. 


BY the Civil Law, he that foz monep will be 
hired to kill any man, there called Aſciſmus, 
nap after judgement be ſlain bpanp man. Jn 
r Law, there ig no term of Aſciſmus; Mei- 
ter ff one intend foꝛ monep received to kill a 
nan is it Felonp, till he habe done the ad: Foz 
intent in; Felonp ig not puniſhable by the 
Common Law: Tontrarp in Treaſon, And if 
e do kill the man foz monp, he ſhall be on(p ar- 
aligned of Murder, and if he confelſſe it, oz 
lead not guilt p, and is found guiltp bp rij. 
nen, he ſhall ha be judgement of lite and mem - 
ber, and ſhall} fozfeir bis lands and goods: 
80 ſhall. be, if he ſtand mute in an appeal 
tought of the Murder: but foꝛ ſtanding mute 
won an Indictment, he ſhall not be attainted 
if the Murder, but ſhall have Pain fort & dure, 
iz, (hail be pꝛeſſed to death, and there he foz- 
tits only big goods, and not his lands, Bur 
tough a man be outlawed, abjured, oz other= 
iſe attainted of Felonp, no man map kill him 
but bp aut hoꝛitp of Law: inſomuch, that if a 
nan bave Judgement of Pain fort & dure, and 
the Officer beheadeth him, oz on the contrary, 
[is Felonp : but if the Judgement be, that 
le hall be banged in chains, and the Sheriife 
ng him in ſome other thing, he is not there 
gullty of his death, but it is finable , becauſe 
'e hath not followed the wozds of tte Judges 
r. Bent. Anp man (though no Dfficer) map ar⸗ 
tft him that is outlawed, oz atraintet of Fe- 
D 3 jonp 
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lonp, and being him fozth to be oꝛdered arcoz-. 
ding to the Law, and if he kill him in dilo. 
beying the arreſt, be ſhall not be impeached fop 
his death. But by a Capias in Debt oz Tref- 
paſſe directed to the Sheriffe, no man map at. 
reſt the part p, but by authozitp from the She. | 
riffe, and therefoze if there he kill the partp in 
reſiſling, be is guiltp of his death. | 


— — —— 


m.. 


CAP. XLII. 
Were the Maſter ſhall be charged for his 


Servant, Deputy, or them under him in 23 
ny office, and firſt where by Statute Law. Bp 
the Statute W. 2. cap. 11. if a Beeper ſuffer 
one to goe at large, that was committed 
upon arrearages of accompt, an aſtion of 
Debt lieth againſt the Beeper, if he be luf-! 
ficient : But it not, againſt him that com- 
mitted the keeping of the pꝛiſon unto him. 
C By the Statute of 1. E. 3. cap. 1. ff Bap- 
liffes of Franchiſes make a falſe retozn, the 
Part ſpall habe aberment againſt it of too lit- 
tle iſſueg, as of other things, ag well as a- 
gainſt the Sheriffe, but ail the puniſhment 
{hail be upon the Bapyliffe, and not on the 
Led of the Franchiſe: But if an under- 
Sberiffe make a retozn, whereupon the She- 
rife ſhall be amerted, the bigh Sberiffe ſpall 
be amerced, fo? the retoen is erpzefſelp in his 
name: But if it be a faiſe retozn, whereupon 
an Action of Detett lieth, that map be bzought 
againſt the under-Sheriffe : See thereof the 
Statute De walè Retornantibus brevia. C — 
' ths 
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the Statute 5. E. 3. the Bings Butler ſhail 
anſwer 'foz his Deputtes as foz himſelf. 
C Stat. Scaccar. No Dfficer of the & rchequer 
ſhall put anp under him, but ſuch as he will 
anſwer foz, which general woꝛdg are unders 


{ood as well of an untruth, as an ober fight. 
¶ Stat 14. E. 3. cap. 9, appointed Gaoles 


again to the Sheriffe, and that he ſpall make 
{ach under Gardeineg, fo: which be will an- 
wer; foz an eſrape the Ring map notwith- 
ſtanding charge the Gaoler oz Sherife by this 
Statute, if he will: but foz a willfuil eſcape, 
which is felonp, rhe Gaoler ſhall am wer 
himſelf and the Aſſentants, and not the 
Sheriffe, W. 1. cap. 15. C He that hath a 
Sberifewick, Conftableſpip, oz Batliwick 
in fee, wherebp he hath rhe keeping of pꝛi⸗ 
ſoners, if he let to Replevin thoſe not repleviſ- 
able, it is a foꝛzfeiture, if it be an under⸗ 
Sberiffe oꝛ Officer that doth it without aſſent 
of the Lozd, he ſpail have impziſonment foz 
thiee pears, and ſhall be after ranſomed at 
the Bings will: Ho here the Tod is not 
bound to anſwer the mis demeanoꝛ of his un- 
der-Mfficer, but himſelf. ¶ Stat. 37. K. 3 cap. 10 
voeat. Statute Staple; No Merchant oz 
other ſþail loſe their goods fo? the treſpaſſe 
02 foꝛfeiture of their ſervant, unlefſe by the 
Maſters commandement, oz that be offend in 
in the office wherein bis Maſter placed him, 
o: that the Waſier be chargeable by the Law 
Merchant, as in ſome place is uſed. C Star. 
14. E. 3. cap. 8. Wlapentakes and Hun- 
dꝛeds ſevered from Counties ſhall be an- 


jopned again, and if py DSberiffe hold ea: 
4 7 
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in his hand, be ſhall place in them Wallitks 
that have lands ſafficient , and foz whom he | 
will anſwer, and that if he let them to ferm, 
be let them to the ancient ferm: And after | 
Drarute 23. H. 6. cap. 10. pzohibiteth that 
be ſhall not let them to ferm, now they be⸗ 
ing tn the Sheriffs own hands, if he put in 
Baylitfs , tbep be but Under-bapliffs to the | 
King, and the Sberif bigh-bapliff, and they 
in manner the Sheriffg ſerbants , rherefoze | 
by the ſaid Statute of E. 3. the Sberiff ſpall 
anſwer foz them, if thepsend in their office : | 
but if the Sheriff let them to ferm, though | 
be offenn the Statute of K. 3. therebp, pet 
quzre, whether the Sheriff there be charge 


- able with their miſdemeano? : Faz by lome 


this Statute is to be underſiood only where 
the Wapyltwicks be in the Sheriffs bands, 
which is not ſo here, noz the Bapliffs bis 
ſervants, but his fermozs , and therefoze if 
the Sheriff tall be charged, it is by the 


Common Law, and not by the Statute. A 


C Stat. 2. H. cap. 14. That Mfficers by 
Matent in every of the Kings Courts, that by 
vertue of their office have power to make 
Tlerks in the ſaid Tourts, ſhall be charged 
and (worn to make ſuch foꝛ whom thep will 
anſwer. C Weſt. 2. cap. 43. Hoſpitallers and 
Templers be prohibited, thep hold no plea 
belonging to the Bings Courts, on pain of dam | 
mageg to the partie grieved, and, ranſom to 
tbe Bing, the Supertozs ſpall anſwer foz their 
pbediences , as foꝛ their own deed. C Stat. 
14 H. 6. cap. 1. The Sergeant of the Bate 
rte (all ſatigſfe all debts, dammages, and 

exet ut ſons 
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executions recobered againſt anp purbepoz, of 
Athatoꝛ under him, and that offend the Sta- 
tute 36. EK. 3. oz this Statute (if they be ſut- 
ficient) and the Plaintiffe all have a Scire 
facias againſt the ſaid Sergeant to have execu⸗ 
tion. C Stat. Merchant, It a man be commit. 
ted to pꝛiſon upon a Stature Merchant by the 
Matoz, befoze whom, gc. and the Gaoler wiz 
not rere ibe him, he (hall anſwer the debt, it (n= 
ſuffictent, he that committed the Gaole unto 
him. C Stat. Weft. 1. cap. 30. If outrag ious 
toll be taken in a Town Merchant, if it be the 
Bings Town let to ferm, the Bing Wall have 
the Franchiſe of the Market into his bands : 
If it be done bp the Loꝛd of the Town, the 
King ſhall dv in liks wiſe : If by the Bapliffe 
unknowing the Lozd,be Wall peeld again that 
received, and ſuffer foztp daps fmpzilonment : 
So here the Loꝛd ſhall not an wer fozthe Bay⸗ 
life, And in all caſes ſupra, where the ſupe⸗ 
rio2 is charged foz the inferioz, the inferioz is 
bound in conſcience to reſſitut ion , EICePr the 
obedfencer ſupra, foz that all that he hath is 
the ſuperiozs, if be will take it. C Caſes 
where after the Common Law, the aſter all 
be charged foz the ac of big ſervant. Foz 
treſpaſſe of batterp, entrp into landg, felonte 
oꝛ murder, not unleſſe by big Commandemem. 
C Foz monep bozrowed in bis Maſters name, 
not unleſſe it come to his uſe, and that by bis 
aſſent: So of a Contract, unleſſe by the Ma- 
fiers commandement, oz that it come to his 
uſe by his aſſent. The Maſſter ſendeth the ſer» 
bant toa Fair oꝛ Market to bup things, with - 
out appointing of whem, the Maſter is have. 
able: 


LIS. II. 
able: Contrarp, if the ſerbant bup them in 
bis own name, unleſſe the things bougbt tome 
to the Waſters uſe. ¶ The Maſter ſendeth 
a thing defective to the Market to be ſold ge- | 
nerallp, no action of Deceit lieth againſt the | 
after : Contrarp, if tobe ſold to luch a man. 
C JE tbe ſerbant keep the Maſters fire neg- 
Iigentip, where by the Maſters houſe is burnt, 
and his neighbours a iſo, rhe Maſter is charge. 
able : Contrary, if the ſerbant bear fire in the 
fireet negligentip. C If a firanger defire to | 
lodge with one that is no common DYoſtler, | 
and a ſervant there robbeth his chamber, the 
Maſter is not chargeable: Contrarp of a 
common Moſtler. « Two impzilsoned, the one 
upon an execution foz monep, the other fo: 
felonp, a ſervant of the Gardeine wilfullp ſuf: | 
fereth both eſcave, the Maſter is anſwerable | 
foz the debt, and finable to the Bing foz the 
bother as a negligent eſcape, and the ſervant } 
alone anſwerabſe to the felonp, foz the will» | 
full eſcape. C A man makes bis generall | 
reteiber, if he receive monep of a Debtoz and | 
makes him an acquittante, but papeth not | 
the money ober to the Maſter, the Debtoz is 
diſcharged : V ut an acquittance without | 
payment were no bar to the Maſter, unlelle 
be gave him aut hoꝛity by weiting to make ac- | 
quittances, and then the authozirp muſt be 
 Hhewed : but if the ſervant there accept an 
hozle, it is no diſcharge, unleſſe it be delivered 
over, and the Maſier agreeth to it, foz the 
receiver hath no power to make ſuch commu» | 
tation, unieſſe bp ſpecial commandement. 
A ſervant unſent receibeth money _ 


- 
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bis Malter, as ſent by bim, no dilghgrge, if 
it come not to the Pafters uſe by H aſſent. 
CA Bally of a Hand; papes a quite rent to 
a Granteeof the Seigniozp, it doth not coun⸗ 
tervail an Ittoꝛnmnent, although the grant 
were by fine, neither bindeth the Maſter with- 
out hig own A ttoꝛnment: but if the Lozd be 
diſſeiſed of his Seigniozy, and the ZFailp 
pa peth the rent to the heir of the Lozd, ic is a 
good ſeifin, thougb without commandement of 
his Maſter, foz it belengeth to his office to 
Pap rent ſervices: Contrarp of rent charges. 
C An incrochment bp papment of a gaily, 
without commandement of the Maſter, binderh 
not rhe aſter. C Loꝛd, Meſne, and Tenant 
of a Panoz, the Tenant alieneth, the Feoffee 
tendꝛeth notice, and payeth his rent to the 
Bally of the Melne, it changeth not his a- 
vowep, unlefſe the Bailies receit were bp his 
ſpeclal commandement. C A ſervant in his 
Maſters bufineſſe rides on bs Maſters bote 
to a Town, that map attach goods upon a 
plaint of debt, and in a plaint of debt againſt 
the ſervant, the Maſters hozſe ts attached, tbe 
lerbant appeareth not, the Officers ſetſe the 
1 hoꝛſe, as rozfeited, treſpaſſe lieth foz 
t after. C An Yoaſt, oz Keeper of a Ta- 
bern are not chargea ble foz thetr gueſſg, un⸗ 
leſſe fog that done by their aſſent, 


CAT 
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CAP. XLIII. 


Tbe Tivil Law admitteth no pzopertp of 
goods tn a Utilletne, and therefoze determins 
eth his giftof them to be boid. In our aw, 
a Ulle ine bath as perfect a pꝛopertp in his 
goot g, and map as la wfullp give them ag a | 
free man. But if the Lozd ſeiſe them befoze 
the gift, the Uilletne his intereſt is determin⸗ 
ed. If the Lozd ſeiſe part in name of the | 
whole goods, his Uilleine hath oz hereafter | 
Wall have, it is good onlp foz ſuch as the Uil- 
leine hath at the time, at. At the Loꝛd only claim 
the geodg, and ſeiſe no part, the claim is bod, 
and tbe gift of the Gilleine ig good notwith⸗ 
flanding. If the Lozd ſeiſe an Obligation, 
wherein one is bound to his Uilleine, it is the 
Loꝛds, but not to uſe anp aàttion upon, but in 
the name of the Utilleine, therefoze if the Uil- 
line releaſe, the Loꝛd ig barred. A Neif mar- 
rieth a free man, bp the tntermarijage her goods 
be the husbands, and it is foo late foz the 
Loꝛd to ſeiſe: And although the husband die, 
and the goods come again to the wife as En- 
tutoꝛ to her busband, the Lozd cannot ſe iſe 
them, and pet ſhe is Meif as befoze the marri- | 
age. (B.) If the Meife purchaſe lands befoze | 
the inter ⸗ marriage, and now the Lo?d enters, 
and after the busband bath iſſue by his wife, 
pet he ſpall not be Tenant bp the Curteffe: | 
Contrarp , if the iſſue were bozn befuze en» | 
try; foz after iſſue the a bowꝛie ſpall be made 
upon the husband ſole, and if the wife die, tbe | 
poſſeſſion 
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poſſeſſion is befted in the husband by the Law, 
and not in the heir, and he tis Tenant co the 
præcipe. The Statute 15. H. 7. That the 
Loꝛd ſhall enter into lands, whereof others 
are ſeiſed tothe uſe of his Utileine, as it ſeem⸗ 
erh, Call alſo be underſtood of goods in uſe. 
It a Gilletne be made Peteſt, the Lozp map 
ſeiſe his lands and goods, as befoze , and the 
Utilefne until ſeiſure map alten, as befoze : 
And now the Lozd map cauſe bim to do him 
ſuch ſervice as ig fit foz a Pzteſt befoze any 
other: but map put him to nolaboz, but that 
which is honeſt and lawful foꝛ a Pꝛieſt to do. 
Ifa Utlletne enter into Religion, in bis pear 
of pꝛoba tion, he map alien, 0z the Lozd ſeiſe 
his gooods, as befere be took the habit upon 
him e but if after he make his Erecutozs, and 
be pzofelled, otherwiſe it is. Neither map the 
Loꝛd in that caſe ſeiſe his dodp, oz put him to 
laboz, but muſt ſuffer bim to abide in bis Be- 
ligion; And the remedp of the KLozd ts only 
by an Action againſt the Soberaign foz re- 
ceibing him without his iicence , wberebp he 
aſl recover ſuth dammages, as à Jury ſhall 
_ And Conſcience agreeth with the Law 
erein. | 
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Bx the Civil Law, if a Clerk be pzomotey 
to the title of big patrimonp, and the ſame 
be expꝛeſſelp aſũgned to him, and bp him ac- 
repted fo? a title, it ſhall goe as into a 
thing of the Church, and map not he altened, 
| ertept 


LIS. II. 


except be habe after another Benefice, where 
of be map libe: Contrary if it be ſetretiꝑ a ſ 
faned, 6c. In this Bealm all inheritanceg 
muſt be oꝛdered by the Bings Lawes : and it 
a Clerk accept bis patrimonp foz a title, pet 
it map be aifened oz charged, as befoze, fo; 
tnheritances cannot be bound by the @zdina- 
rp, noꝛ pet by the party; but bp F ine, oꝛ 
other matter of Kecozd, Feoffment, ac. 02 at 
leaſt by a bargain which changeth an uſe: 
And to afſign an eftate foz life to him that 
bath a Fee Cmple in the land is void, unleſſe 
it be bp ſuch matter that it wozk by Con- 
tluſfon oz Eſtoppel, as here it doth not. And 
if the Clerk alien (as there is no intereſs fs: 
like, years, oz otherwiſe, but map be aliened 
by the Law) if after he (ue in the Spiritual 
Court to recover it again, a 1Pzohibitton oz 
Przmunire ifeth. Ind the Law of the Keaim 
muſt in many caſes be obſerbed in Conſcientk, 
as well as in the judicial Courts. 


e — 
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CAP. XLV, 


Tobe Hv. Cbapter conſiſts of divers queſtions 
taken out of the Civil and Canon Lawes, | 


A. 
_—_— 
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Gnorantia Juris extuſeth in few caſes, fot 
every man at bis peril is bound to take 


| 


noffce of the Law, both Statute and Com⸗ 
mon Law. But ignorantia facti may extuſe in 
. man 
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manp caſes. Af a Statute penal be made 
and it is enacted that it ſhall be pꝛotlaimed 
befoze ſuch a dap in every Shire, and it is not 
pꝛotlaimed accozdinglp, pet he that offendeth it 
is pun iſhable, unleſs there were farther words, 
that the Pzoclamation be not made, that no 
man call be bound: The reaſon, foz that no 
Statute is made, but bp the aſſent of the 
Lozds Spirituall and Tempozall, and all the 
Commons (viz, Bnights of the Shire,Cirizeng 
and Burgeſſes, choſen by aſſent of the Com» 
mong, to repzeſent the whole ſlate of the Com- 
mons) then all being pꝛeſent by pꝛeſumption 
of Law, ns P;oclamation needeth; ſo that 
the wozds of pot la iming are but of favour 
of the makers, whoſe intent cannot be taken, 
that the Statute ſhould be void, if it were 
not pꝛotlaimed: But by ſome. if befoze the 
dap limited foz the Pꝛotla mation one offend, 
he hall not be puniſhed, Qu ære, hut admitting 
the Kaw ſo, it is not foz that ignoꝛante of the 
Law ercuſeth him; but the intent of the ma- 
kerg. The Statute 7. R. 2. cap 6. is that 
everp Sheriffe ſhail Þzoclatm the Starute of 
A tnton thee times everp pear in everp Mar- 
ket Town, to the intent rhe offenders map 
not be excuſed by fgrozance. And admit the 
intent of the Statute (aàctozding to the opt- 
mon of ſome) to be that no fozfeiture ſhall 
grow againſt them that were ignozant, bur 
Peoclamation were made, pet thep are ex- 
cuſed by the ſaid particular Statute, and 
not bp the generall rules of the Law. But 
indeed that Pzoclamatfon is never made. 
ſo that by ſuch expolition the Rees oF 
| Win. 
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Wincheſter {hold be of little fozte : There» | 
foze bp ſome the intent of the Statute of R. is 
gpip that the foꝛfeitutre map be taken in con- 
ſcience as well as in Law. Jn dibers Sta- 
rites, they that be ignotant be excuſed bp the | 
Came Statutes. As bp the Statute 13. R. 2. 
cap. ultim. If anp perſon take a Benefice by 
Pꝛobiſion, that be ſpall be baniſhed, and fog» 

feit all bis goods, and that if be be in the 
Healm, he avoid within fix weeks after be 
hath accepted it, and that none ſhall receive 
him after the ſix weeks, upon like fozfeſture; | 
if be have knowledge, ec. Ss he that receibeth | 
him having no knowledge, is excuſed bp the 
expꝛeſſe letter. So he that offendeth againſt 
Mag. Chart. ts not extommenged, but he habe 
knowledge that it is prohibited that be doth; | 
Foz they be only excommunicated by the ſen⸗ 
rence called, Sententia lata ſuper chartas, that 


do it wWillingip : Oꝛ Doing it tgnozantip,cozred | 


not themſelves within fifteen dapes after | 
warning, Hoa man map be excuſed ut ſupra, | 
ſumetimes bp the intent of the makers of a a 
Statute: But there are few caſes where a | 
man ſhall be excuſed bp the ignozance of the 
Lawonlp, except it migbt be applped to In⸗ 
fants, In Infant of the age of diſcretion all 


not be puniſhed where the Statute gives a 


cozpozal pain, but it is not bis ignozance that 
ercuſeth bim: Foz tbougb he know the Sta-» 
tute, and wilfulip offend it; As in pleading 
Jopntenancp bp deed, which is found again 
him, o2 Plead a Kecozd, at. in an Aſſet and 


fallg of it at the dap, be ſhall not be punſped, 
but the intent of the makers, 1 


— wv —_ n nd 


L 1 Be II, 


Law peſumeth was, that an Infant chouſt 
not have that totpoꝛal puniſyment. And pet 
it ts thought that an Infant ſhall fozfeit the 
penaltpof a Statute : As if he had not been 
ercepted in the Statute uf F ozjudger, it bay 
bound htm: So of Teller levping a croſe; Mz 
if being a Gaoler, hei ſuffer an eſcape, be 


* I hail pay the debt, fs: that the Statutes he 
I generall: Atke Law will that he map bp g 
. I Stature penal loſe bis goods. 


Alſo by an old 
Maxim foz avoiding of murders and felontes, 


te an Infant of the age of dirretion doe 3 
I nurder oz felonp, he wall be puniſped as one 
| Fefage : So of Treſpaſſe: dalbich caſes run 
upon the ground, where an Infant ſpall be 
I puniched, and where rot, foꝛ the tenderneſſe of 
Iis age, though be be not ignozant, and not 
won the ground of Jgnozance, 


F 


CAP. NLVII. 


IC Iſes where Ignorantia facti extuſeth, and 


where not. Jf a man buy an bozſe in open 
market of one that bath ng pzopertp, not knows 
ing but that be hath rigbt, the buper hath goo 
ight rg the hozle, and his ignozance exculet 
him, contrary it᷑ he had known he bad no right, 
def he had bought dim out of market overt, 


CA reteiner of another mang ſervant, not 
knowing of the foꝛmer reteiner, is excuſęd bp 
!gnozance, both againſt the common Law, ag 
alſo againſt the Ptatute of 33. E. 3. by ths 
intent of the makers, that one ignozant of the 


i er retefner $ouly no incug the ran, 
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So of him that retcines another mans t. 
Tard, not knowing he is Ward, At the Te» t 
nant after honiage due make a Feoffment, p 
and the Lozd not knowing thereof diſtraiis Y £ 
foꝛ the homage, ignoꝛance ſhall excuſe bim of J tc 
dammages in a Keplevin, though be cannot F wy 
a bow foz the homige. If a man be bound in 
Obligation to repair the houſrg of the Obli⸗ 
gee, as often as need ſhall require duriug 
fuch a time, and after the houſes need repara- F 
tion, though the Obligoꝛ know it not, in that 

be bath bound himſelk to it, he is to take notice F x 
at iis Peril, and ignozante extuſeth not: 
Wut ik the condition had been to repaiv ſuth 
houſes, as the Obligee ſhould aſl gn, and 
afl et be aſſignetb, ec, but the Mbligoz halb 
no notice of the aſſignment, that tgnozance 
extuſeth; foz firh he that Could make the 
aſlignment is partpto the Deed, be is bound 
to give notite of his own aſſignment, contra-} 
rp if the aſſignment had been appointed toa 
ſtranger, there the Obligoz mut have taken — 
notice at his peril, It a man byp lands 
oz goods, rehereunto another bath title, tg-! 
nozance erculeth him not. If a ſervant; 
come with his Maſters hozſe to a Town, 
where by cuflome they map attach goods fo?! 
debt, and upon a plaint againſt the ſetbam, 
the WMaſters boꝛſe is attached as the ſer- 
vants, by infoꝛmation of the Mlaintfffe, 19: 
nozance ercuteth not rhe Officer, foz whetz 
A man will enter into lands, ſfe{ſſe goode 
Tilirain, st. be muſt at bis peril ſee it bz 
hawrally bone. Solf a Sheriffe upon à Rex 
*pafvin deliver scher beaſts then were _ ned 
thong 
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though by tnfozination of the partx that d{* 
trained, Treſpaſſe lieth 3 foz be ſhall be com- ' 
pelled (as commonip ail Officers be) to exc- 
tute the Kings Ulrit at his peril, arcozding 
to the tenoz thereof, and to lee that the au 
which be doth be la wfallpy done But if upen 
z Summons in a Præcipe, the Sheriffe by tne 
fozmation of the Demandant ſummon the 
Tenant in another mans land; foz that be 


I doth nor in rhat caſe make anp entry oz lei- 


fire of the land, but onſp ſummon the Ti- 
nant, and che Urit doth not command him to 
ſummon the Tenant upon his own land, bur 
generallp ro ſummon him, and then bp an old 
Maxim it ſpall be in Terra petits, which be 
being ignozant of, the tnfozmation ſufficeth 
him as to his entry. (B.) But where he makes 
an entrp, and deltvers ſeiün in grecurion, 02 
ſeiſeth anp thing, theſe muſt be done at bis 
petil, on pain to render dammages. 


—— + - * "WM; 1 


S. NVIII. 


Te Law pobibiterh them that be a- 
raigned upon an Ind idment of felonp oz 
murder to have counſell : which is reaſonable, 
in that it is farther, that in all things that 
pertain to the fozm of pleading; the Judges 
ſhall ſo inſtruct the parties, that thep inturre 
no damage therebp. Is if one would plead, 
that he never knew the partp ſlain, oz ne» 
ber had penpwo: th of the goods ſuppaſed to 
bs ſtollen, they are * in Con'ciencr 
* 9 


LY». 


to infoꝛm him, that be muſt take the generall 
iſſue non Tulpable : foz otherwiſe it Were un⸗ 
reaſonable to pꝛohibit them counſell, and to 
dzibe them then to plead attoꝛding to the ſtriu 
foꝛmalities of the La w, which the p know not. 
Wut in an Appeal, though the Juſſices of fa - 


and ſomet imes bis counſel, ag thep do manp 
times in Common Piees in the foꝛm of plead⸗ 


ing, pet might thep bid them plead at their 
perti, foz no Law bindeth them to inſtruct him 
there, but that thep map dee as thep tbink 
beſl: But if the Appealee be pooz, and babe 
no counſell, chep muſt aſſign him counſel, if he 
ask it. And in the caſe of an indictment ſupra, 
there is no difference though be be a tommon 
offender, 62 bp pzeſamption guiltp, but the | 
Juſtites onght to gibe him that the Law al- 
loweth him, as if be ask Santtuarp, oz plead | 
M.ſnomer, oe have ſome Hecved to plead, as 
Aurer ſoi:s arraine & acquite de meſme le felony, | 
Which he tannot doe fozmallp ;- But if the | 
Juſtices know that the party is guiltp, as | 
alſo that his plee is untriie; thep map bid him 
plead at his Peril, contrarp if thep doe but 
imagtn e. The reaſon whp counſel is ad- 
mitted in an Appeal, and not upon an In- 
dictment, is foꝛ that commontp it is to pe- 
fume that the Appelloz bath great mattce 


againſt the Appellee, as when an Al ppeal is 
bzonghr dy the Wife of the death of her hug: 
band, 02 bp the ſon of the death of his father, 
S that an Appeal of robbcrp is bzought fo: 


bour will moti commoniy belp foeth the party, | 


Healing goods, rberefoze if the Judges ſhould 
inſtrun the Appellee, the Appellant would 
griifch | 
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arutch, and think them parttall, where foze a. 
well foz the indemnitp of the Court, as of 
the party, if he be not gulltp, the Law ſuf⸗ 
fereth him to habe counſell : wut an Inditt⸗ 
ment, being at the Bings ſuit, the Bing in⸗ 
tendeth not hing but Juſtite with favour, and 
therefoꝛ e he will be content the Juſtices help 
fozth the party, as far ag Reaſon and Juſtice 
map ſuffer, upon which reaſon it began, that 
upon an Indidment thep ſhould habe no toun- 
ſell, ag it ſetmeth, which is now gro don into 
a Maxim. 
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A Man ſeiſed of lands in fee, bath ſſue two 

ſons, the elder goeth bepond ſea, and is 
rommonſp repozted to be dead, the fathet di⸗ 
eth, the pounger entreth as heir, and alieneth 
with Warrantp, and dieth without iſſue, the 
elder returneth, this Collaterall Marrantp 
bars bim by a Maxim in Law, though be 
habe no Allets, dc. Ss alſo it ſeemeth in 
ronfctence, foꝛ it is ag old a Law, that ſuch a 
Matrantte ſhail yarre the heir, as that the in- 
beritance ſhall deſcend to rhe eldeſt ſon, and 


then Eonlctence followeth the Law t1-botb 


caſes alike: And this WParim might have a 
la wfull beginning; fo2 it ſeemeth not againſf 
reaſon, that a man ſhould. be bound bp the act 
of his Fnceſts?, to whom he is heir; foz like 
as bythe Law he ſhall have advantage by 
the ſame Anceſfoz, and ſhail have his lands 


by deſcenr, if he have anp right; lo is it not 
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unreaſonable, though the Law, foz rhe pꝛibity 
of bloud that is berween them, ſuffer him to 
have a diſadvamage bp the lame Alnceſtoz ? 
Sur if the Maxim were that it ſhould be a 


Tarte, though te were not heir unto that Þn- 
. feſto2, it were to be taken as againſt the Law | 
of Heaſon, foz it could have no reaſongble be- 
gmning. Tf tbe Father binde him and bis heirs | 
in an Mbſigatton, and die, tbe ſon is not bound 
unleſſe he have J fſers by deſcent from his ka- 
ther: The cauſe foz' that the Maxim of the 
Law is none other, but that he ſhall be chat - 
acd if he bave Aſſets, at. hut it it had been 
without Aſſets, tt would Have ſſogd with Ton⸗ 
ſrfence. Like Law where a man is vouched | 
as heir, he ma p enter as he that bath nothing 
bp deſtent: But where be claimetb the land 
in his own right, the Ularranty of his An⸗ 
reſtoꝛ hall rebut him, though he bave no gſſets | 


from him,. 
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F Toffee of a Diſſeiſoꝛ knowing of the Dil- | 
ſelſin, pzocureth a releaſe with Warranty of | 
an Anuteſtoꝛ collaterall to the Diſſeiſee, which | 
AF nceſtoz alſo tnoweth of the right of the 
DOfffetſee, and the Anceſio? dieth, and the 
CUarrantp deſcends, this barreth in Law as 
In the pzrredent caſe; foz ff upon eberp ſut- 
tile, releaſes, oz other weitings ſhould come 
in trial, whether they were made with ton | 


o 


'frience oe not, thep ſhould, ve of ſinall effec ; 
Fd aboiving of which ineouventence the Law 


Will 


Kit! 
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will dzibe the party only to anſwer whether 
t be his deed oz not, and not whether it were 
made with conſcience oꝛ not, and though tbe 
party map be at a miſchief thereby, pet the 
Law will rather ſuffer that miſchief, chan the 
ſaid fnconbenience. So if a woman, foꝛ fear of 
ver bughand, levy a fine, pet the woman after 
her husbands death ſhall not be receiver to 
ſhew the matter, fn avoiding of the fine, fo! 
the tnronbentence thar ſhould follow thereby * 
And it is thought there is no remedp neither 
in Chancerp in theſe caſes ; foz that where tbe 
Common La w, in caſcg concerning Anberi- 
rances, putteth the party from anp averment, 
foz eſchewing an tnconventence, that if the 
lame fnconvenience ſhould follow in the Chan- 
terp, if the lame matter ſhould be pleaded 
there, that no Subpena ſhould lie, and as 
much dela pes and toſis will grow to the party 
here, if he ſhould be put to anſwer unto them 
in Chancery, as if at the Common Law Per 
it ſeemeth, that fnaſmuch ag he knoweth rhe 
(Carrantp was obtained by covin againſt con- 
ſcience, he is in conſcience, and by the Law of 
reaſon, to refloze the land, oz recompenſe the 
partp, though no Subpen? tpe, as in the caſe of 
a Fine with Monclaim ſupra, cap. 14. 


— 
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CAP. LI. 


V the Common Law, goons wzerked upon 
the Sea were immediatelp foꝛfeited to the 
King, bur now by the Statute of W. 1. cap. 5 
| I 4 
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ff a man, dog, oz cat, tome alibe unt6 the | 
land, out of the Ship oz Barge, the owne? | 
arha pear and à dap to tome in any pzove 

His pꝛöpettp, which if be do, they Wall not be 
judged as wzerk, but he Wall have them ; but 
if become not in,they ſball remain to the Ring: 
And the Common Law, and conſequentlp | 
the Statute ſtands with equity, foz the Law | 
tuft needs reduce the pzopetty of all goods 
to ſome man, and when the goods are wzeck» | 
ed, it ſeemeth the pzopertp of them is in no 
man, and if the pꝛopertp ſhould remain in 
the Owner, percaſe be would never claim | 
them; and then it would ndt be knowen, 
who ought to take them, hp which means 
tbep might peril, wherefoze it is reaſonable 
that the Law appoinr who ought to babe 
them, which it bath done to the King, as Ho- 
beraitin bber the people. Wut if a man 
watve his goods, and faith he fozfaketh them, 
pet by the Law the pꝛopertꝑ remains in him, 
and he map ſtiſe them after, wben he will: 
At any man in the mean time put thoſe goods 
in ſafequard, to che uſe of the Owner, be 
doth lawfullp, and ſpall be allowed his rea- 
fonable expences in that behalf; As be ſhall 
be of goods found. Wut ſhalt habe no peo: 
pertpin them, moꝛe than in goods found. If 
à man pꝛeſcribe, that if he finde goods with⸗ 
in bis Manos, that he ſhall habe them as bis 
dwn, it is a void peſeript ion, fox it is a⸗ 
gaintt reaſon, = can 2 no la wfull begin⸗ 
ning, as it might in the caſe of weckt ſupra; 
ich is, Che Bing by the old tuſtume of (ht | 

ral, ag Lov of the narrow. ſeag eg 
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ſaid) is bound to ſcowꝛe rhe Deas of Wirats 
and pettp Kobbers, as Bing Edgar btè twice 
tn the pear, which betauſe it cannot be done 
without great charge, it ts not unteaſonabit 
that he have goods weecked towards the ſame: 
Bnt it is not meant, that the Bing ought to 
ſafe conduct the Merchants upon the Sea a- 
gainſt outward enemies. So note a man 
map loſe his goods, and no defauit in him: 
As where beaſts firay, and be taken up and 
pꝛotlaimed, and the Owner bath nor Heard 
of them within the pear and dap: #6 wbere 
a man killeth ansther with rhe [word of l. S. 
the.ſwseb ts fozfetted for a Drodand, at, 
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Cav. LIT. 


A Jurp between party and pattp after thep 

be (weren; and befoze thep be agreed of 
their verdin, map not eat oz bzink, but bp it- 
tenſe of the Court; The beginning of which 
Maxim was foe the avoiding of divers in⸗ 
conveniences, eſpetially that they {pould not 
do it at the coſts of the parties, therefoze if 
thep eat, it map be alleadged in arreſt} of 
Judgement : But with the allent of the Luſtt- 
tes, tbep map both eat and deink, which ma⸗ 


eth the Law reaſonable, Foz if ang of them 
I fall ſick befoze thep be agreed, fo that he can» 


not tommon of the verdict, he map babe meat, 
deink, and other neceſſaries bp aſſent of the 
Juſtices, and his fellowes alſo, at their own 
colts; oe at the indifferent coffg af the parties, 
if the parties ſo agree, but not at the toſts ot 

one 
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one party alone. Alſo if the Jurp tan in no 
wiſe agree, and that appeareth to the Juſt ices 
upon examination, thep map ſuffer them both 
to babe meat and Dink foz a time, to (ee if 
tbep can agree: If rhep will not then agree, 
the Juftices may take ſuch ozder as ſhall ſt and 
with reaſon and conſcience, bp ſetting a fine 
upon the obſttnare parties heads, oz otherwiſe, ' 
as they think fir, and awarding a new An- | 
queſt : like as they map doe if one ef the Jurp | 
die befoze verdict, ac. l 
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COlioꝛs given in Af. treſpaſſe, at. though 

commonip thep be untrue, are given to: 
this cauſe: There ig a Maxim, that if the 
Defenvant oꝛ Tenant in anp action plead a | 
plee that amounteth to the generall iſſue, that 
be {pail be compelied to take the general iſſue, 
and if he will not, be ſhall be condemned fox | 
lack of anſwer. The general iſſue in Al, is 
Nul torr nul diſſeiſin. In a Mrit of Entrp in 
nature of an aſſiſe, Ne diſſeiſa pas: Jn@Treſ\- | 
paſſe, Non culp. So eberp action bath his ge» 
nerall iſſue aſſigned by the Law, and the | 
Tenant muſt of neteſſity either take that 
general iſſue, o2 plead in abatement of the 
Writ, to the Juriſdiction, to the perſon, ſome 
bar, oz ſome matter bp wap of concluſion, 
Therefore if I. S. infeotfe I. D. anda ſiranger 
bzingeth an aſſ. againſt I. D. wboſe title I. D. 
kn wet h not; it he ſhould be compelled to 2 

t 
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to the Point of rhe x fliſe, viz. Nul tore nul 
diſſeiſin, thematter ſhould be put in the months 
of twelbe Lap men unlearned in the Law: 
Aherefoꝛe it is better the Law. be ſo ozdered, 
that it be put in the determination of the 
Judges: And if the ſafd I. D. ſhould plead 
in barre that I. 5. was ſeiſed, and him infeot⸗ 
„fed, by fozce whereof he entred, Jodgement ſi 
aſſiſe, that plee were not good; foz inaſmuch 
Y Fas it amounteth but to the generall iſſue, be 
I all be compelled to take the generall iſſue 

J ur ſupra, therefoze ro the intent the matter 

I map be ſhewed and pleaded befoze the Jur ges, 
rather than befoze the Jurp, the Tenants: uſe 
to give the Plainticke a colour of action, wbere⸗ 
by it (hall appear, that it were hurt full to 

b the Tenant to put the matter that he pleadeth 
2 F to the judgement of twelbe men, The moſt 
e common colour ig, when be bath pleaded ut 
a ſupra, that 1, S. infeoſfed him, be doth picad 
CF farther and ſap, that the Plaintiffe cla iming 
„ in bp colour of a Deed of F eoffment made 
by the (aid I. S. befoze the Feoffment made 
sto the Defendant, where nothing paſſed. by 
n I the Deed entred, upon whom the Defendant 
{- F entre, Judgement ſi aſſiſe; In this caſe, be- 
Þ- IF cauſe it appeareth to be a doubt to Lap men, 
e? whether the land paſſe by the deed without 
it liverp oz not, therefoze the Law ſuffeteth the 
Tenant. to plead that ſpeciall- matter, to 
being the matter to the determination of the 
Judges: And the Anvges map not put the 
Tenant from the plee, foz that as Judges 
thep know net, but that it ig true; ſo there 
Ig no default in the Court, neither anꝝ in the 
Tenant, 
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Tenant, who doth it to a good intent, £6! 
though the Jurp upon a generall iſſue may 
Kinde the truth, pet it is moze danget, fo? fear 
of pet jur p, foꝛ them to inquire of manp points 
than of one, and he lobeth not his neigbbour 
As himſelf, that offereth ſuch danger unto 
him, where he map well keep it from him, 1 
be wilt follow the ozvder of the Law, upon 
which reaſon tolours map well ſtand with 
tonſtiente alſs: And ſometimes the Judges 
Will induce the Tenant unto it, to the intent 
a foteſa ſd. Mendacium pernicioſum, jocoſum, & 
o fficioſum, their differences. 2 
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The pieadiug in an Aff. to-confelſſe no Ou 
fer, is in this manner: Mhen the Tenant 
bath pleaded, that ſuch a man was ſeiſed, 
and infeoffed him, at. and giben a colour to 
the Plaintitke, that he tlaiming in bp colour 
of # Deed of Feoffment made bp the ſaid! 
F eoffoz, where notbing paſſed by the Deed en⸗ 
rred, then the Tenant uſeth to ſap farther, 
upon whom A. B. entred, upon whom the Te- 
nant entred, where in deed the ſaid A.B. never 
entted: Ind the cauſe of this manner of plead- 
ing is, foz that if the Tenant bp his plead- 
ing confefſe an immediate entry upon the 
Plaintiffe, oz putting out of the Plaintiffe 
called an Dufter,then if aſter, the title be found 
foe the Plaintiffe, the Tenant by bis ronfeſſl⸗ 
on Were attatnted of the iſſetfin, and ff map 


be that though the Platntiffe-have good "ha! 
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that pet tbe Tenant is no Diſſetſoꝛ Am 
there is no default in the Court, nog in the 
La w, foz thep know not that it is untrue, and 
little oz no default in conſcience in the Tenant 
o: his Counlell, in this manner of pleading, 
elpetiallp if bis Counſel know that be is no 


Piſſeiſoz. Af a man that hath ſecretip in the 


night ſtollen an hoꝛſe, be tndifted- thereof at 
the Bings ſuit, the fozm is in che indidment, 
to ſuppoſe that heſuch a vap and place with 
fozce and aring, that is to ſap, with ſaves, 
{mozds, and knſbes, ac. felonfouſilp ſlole the 
bozſe agatnft the Bings peace, which form 


J muſt be kept, though the Felon bad no wea⸗ 


pon: And that there is no untruth fn ſuch 


an Indictment is tbug pꝛobed: Jt is not 
alleadged in the Indiument by matter in 
deed, that he had ſuch a weapon, foz the ſoꝛm 


is this; Inquiratur pro Domino Rege ſi A. B. 
tali die & anno apud talem locum vi & armis, 
viz. gladiis, &c. talem equum talis hominis fe- 
lonice cepit, &c. And then the Jurp is onip 


charged with the effect of tbe bill, viz. whether 
be be auiltp oz not of the felonp within the 


Shire, and not whether be be guiity modo 
& forma, as in the bill is ſpectüed, and ca 
when thep ſap billa vera, thep ſap truly, as 
thep take che effect of the bill to be: Mo is it 


I though the bill varp from the dap, pear, and 
place, ſo it varp not from the Shire: A8 


if there were falſe Latine in the bill, thep 
might well ſap billa vera, fo: thetr verdire 


| fretcheth but to the Felonp, and not ro the 


truth of the Latine. So if the partp ſupra bing 
an ation gf treſpaſſe foꝛ hig bozle taken, = 
e 
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de map though the boꝛſe were taken felon(- 
oufip, fo: every Felony is a treſpaſſe and 
moze, and declare that che Defendant took the 
hceſe with fozce and arms, there is no untruth 
tn the Plaintiffe, foz that every treſpaſſe is 
in the Law done with fozce and arms, ſo that 
fk be be attainted of the treſpaſſe, he is con- 

ſequentip att ainted of the fozce and arms, fo 


eth to be foꝛce. 
CA. LV. 


The Statute of 45. E. 3. That a Peobivi- | 

tion ſhall lie where a man is impleaded in 
Court Thziiftian foz Diſmes of wood {of the 
age of twenty pears 02 abobe, by the name 
of Syiva cedua, is but a cunfirmation of rhe | 
Common Law, which peſcriprion and Sta- 
tute are good, foz thep are neitbet againſt the | 
Law sf God, no? of Keaſon : And like Law 
fs of the lop and bark of trees of ſuch growth, | 
as of the treeg. And it ſecemeth, that befoze | 
the Htatute, Diſmes ſbauld be paid by the | 
Common Law of no trees, though the Sta» | 
tute now permit them to be paid of trees | 


within the age of twenty pears, in ſucb pla- 


tes where by pꝛeſcription Diſmes habe been 
patd thereof; foz the cutting down is not the | 
increaſe, but the defiruction of trees: Tontra- | 
rp of cozn and graſſe, foz if thep be not pear- | 
tp cut down, they come to notbing, ſo the rut 
ting of them is the increaſe and pzeſerVvarion | 


thereof: So of the B. ling of beaſts, at. Ao 


1 
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the Plaintiffe ſaith trulp, as the Law mean- 
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pearip ſuſtent ation of the Curate, foz which 
tithes were oꝛdained, foz that is na pearip, 
but an uncertain profit: Ind if a man cut 
not down his coꝛn, bay, a c. be ig in conſcience 
bound to recompenſe the Parton : Otherwile 
it 19, if he cut not down his woods: PBiſo 
a Peeſcription within a certain limit to pap 
tithes cf no manner trees though under Twen- 
ty pears growth, noꝛ of teꝛn oꝛ ha p,ſothe Cu- 
rate be otherwiſe probided foz, is good: Foꝛ 
although Diſmes (taken as a competent 
pꝛobiſion foz the Curate) be bp the Taw of 
Keaſon, the ter.th part is by a Law of the 
Church, which map be altered: (Note a 
peelcription is good, De modo decimandi, 
ſed non de non decimando.) But one man cans 
not pzeſcrive to be quit ef cithes foz his land 
in D. when all the reſt of the inhabitants in 
D. pap tithes : foz the Curates care being no 
leſſe foz him than foz the reſt of the Parilh, 
there is no realon therein, unleſſe he fullp re⸗ 
tompenſe the tenth part other wiſe. (8. Mote a 
Cuſtom cannot be particular, but in a whole 
Countrep oꝛ Town ) But in theſe caſes lupra, 
if rhe party be impleaded in Court Chriſtian 
foꝛ his verp tithes, a Mꝛohibition lieth not; 
foz where it doth appear bp the Libell, that 


the Ecclefaſiicail Court ought to hold plea, 


a PWzohibition lieth not: Contrarp it is, 
where ir appeareth in the Libell, that thep 
ought not to bold plea, as of timber trees, ec. 
Wut if a Barilbiover, having made a com- 
pofitton with Parſon, Patron, and Oꝛdi⸗ 
narp, to pap certain quarters of wheat to the 
Patſon 
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titbe of wood doth not ſerbe as a certa(n and 
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bup ton upon the ground, the buper ſhall pap 
the Tithe, and not the ſeller. By lome, of tin, 
coal, noꝛ lead, no tithe (hail be Paid, foz that 
they ate part ot the F reebold, as trees alſo 
are amexed to the Freehold, and not of the 
inereaſe of the Frecbolp ; Alſo tbep arg une 
tertain pꝛofits, 6c. 


— 


THE END, 


